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Proce 


Appearance of Denis K. Lane, atty. for deft. #1 filed. 
Motion of defts. to dismiss, Notice c/m 2-20-58 P&A filed. 


Notice of defts. of taking deposition of pltff., c/m 2-26-58. App. 
June L. Weiner, for deft. #1; Orsinger & Dooley for deft. #2; 
H. Max Ammerman for deft. #3 and #4 in proper person 
filed. 


Notice of pltff. of taking deposition of defts. c/m 3-11-58 filed. 


Opposition of pitff. to defts. motion to dismiss, c/m 3-12-58 
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Answer of deft. #1 to complaint c/m 3-14-58 filed. 
Answer of deft. #2 to complaint c/m 3-14-58 filed. 


Motion of defts #3 & 4 to dismiss entered as withdrawn per 
counsel, filed. 


Answer of defts. #3 & 4 to complaint, c/m 4-10-58 filed. 
Calendared (N) 


Deposition of William L. Bush 3-11-58 ($113.30 pd. by defts.) 
filed. 


Deposition of Victor J. Orsinger 4-17-58 ($42.90 pd. by pltff.) 
filed. 


Called; McGuire. J. 


Deposition of Dr. Irving S. Lichtman by pltff. March 31, 1958; 
filed. 


Deposition of deft. Jerome S. Murray by pltff., March 31, 1958; 
filed, 


Deposition of H. Max Ammerman by pltff. March 31, 1958; 
filed. 


First notice under Rule 13 
Interrogatories of pltff. to defts. c/m 11-26-58; filed. 


Motion of pltff. to stay Local Rule 13, until 3-15-59, c/m 
11-26-58; MC 11-26-58; filed. 


Objection of deft. #3 to written interrogatories, c/m 12-5-58; 
Notice; P&A MC 12-6-58; filed. 


Opposition of pltff. to deft's objections to interrogatories, 
c/m 12-15-58; filed. 


Order staying operation of Local Rule 13, until Mar. 15, 1959 
Pine, J. (N) 


Date 
1959 
Jan. 21 


Jan. 28 
Mar. 13 


Mar. 13 
Mar. 13 
May 15 


May 22 


Jun 10 


Jun 11 
Jun 19 


Sept. 22 
1960 
Apr. 2 


Apr. 8 


Apr. 26 


Apr. 26 
Apr. 26 
Apr. 26 


Apr. 26 
Apr. 26 


Oct. 25 


3 
Proceeding: Ss 


Order denying deft. Irving S. Lichtman's objections to 
written interrogatories. McGuire, J. (N) 


Answers by deft. #3 to interrogatories, c/m 1-27-59; filed. 


Consent order staying operation of Local Rule 13 until May 
15, 1959; (N) McGuire, J. 


Appearance of.Jamés M. Earnest, atty. for pltff. (AC/N); filed. 
Motion of pltff. to stay operation of Rule 13; filed. 


Motion to pltff. for leave to file amended complaint & extend 
operation of Rule 13, P&A, Exhibit (1) c/m 5-15-59 
MC 5-15-59; filed. 
Opposition of deft Jerome S. Murray to motion for ‘leave to 
file amended complt and to extend operation of rule 13; 
P&A; c/m 5/22/59; filed. 


Order granting leave to file amendment to complt and denying 
motion to extend the operation of Rule 13. (N) Holtzoff, J. 


Amendment to complaint. filed. 
Answer of Jerome S. Murray to amendment to complt , c/m; 


-Certificate of readiness. (AC/N); filed. 


Appearance of Newmyer and Bress as atty for defts #3 and 
#4. N/AC,; filed. 


Motion by defts #3 and #4 to strike certain statements in 
pretrial statement; c/m 4-7-60. M.C. 4-8-60. (Fiat) 
McGuire, J. 


Order denying motion of defts Lichtman and Ammerman to 
strike certain statements in pltfs pre-trial statement. 
(Signed 4-15-60). (N) Keech, J. 


Pretrial Statement of pltf.; filed. 

Pretrial Statement of deft. #1. filed. 
Pretrial Statement of deft. #2. filed. 
Pretrial Statement of defts. #3 and #4. filed. 


Pretrial Proceedings. (Signed 4-8-60) (Asst. Pretrial 
Examiner). 


Hearing begun; motion of defts #3 and #4 to dismiss granting; 
respited until tomorrow at 10 a.m. (Rep. Thomas O'Neal). 
Holtzoff, J. 
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Proceedings 


Hearing resumed; respited until tomorrow morning at 11 a.m. 
(Rep. Thomas O'Neal). Holtzoff, J. 


Hearing resumed; finding for pltff vs. deft #1 for $20,000.00 
without interest; complaint dismissed as to deft #2 (Rep. 
O'Neal) Holtzoff, J. 


Judgment dismissing complt against Irving S. Lichtman and 
H. Max Ammerman. (N) Holtzoff, J. 


Order dismissing complt against Parkwood, Inc. (N) Holtzoff, J. 


Final judgment for pltf in sum of $20,000.00 and costs vs. deft 
Jerome S. Murray. (N) Holtzoff, J. 


Motion of deft #1 for new trial and/or to amend findings of 
fact and concl. of law and judgment; c/m; Exhibit, P & A's 
M.C. 11-12-60; filed. 


Bill of costs as verified by Joseph G. Dooley; filed. 
Costs taxed for Parkwood, Inc. in amount of $85.23 (N); filed. 
Opinion of Court (Finding for pltff.) Holtzoff, J. 


Motion for new trial and/or to amend findings of fact and con- 
clusions of law and judgment denied. (N) 'fiat' Holtzoff, J. 


Memorandum of P & A's by deft #2 in opposition to motion of 
deft #1 for a new trial; c/m 11-25-60. filed. 


Supersedeas Bond of Jerome S. Murray in sum of $22,500.00 
with Glens Falls Insurance Co. approved 'fiat' Holtzoff, J. 


Bill of costs as verified by Martin J. Kirsch, atty. for pltff. 
filed. 


Notice of appeal by pltff from order of 11-2-60; copies to 
Newmyer & Bress; Joseph G. Dooley & Dennis K. Lane; 
Deposit by Earnest $5.00; filed. 


Notice of appeal by deft. from order 11-4-60. Copies to Mr. 
Earnest, Orsinger & Dooley Newmyer & Bress; H. Max 
Ammerman & Irving Lichtman. Deposit by D. Lane $5.00. 
filed. 

Costs taxed for pltff vs. deft Murray in amount of $240.75 (N) 


Motion of pltff for leave to substitute money for bond on appeal; 
c/m 12-14-60; P&A; filed. 


5 
Proceedings 


Order granting leave to pltff to deposit $250.00 in lieu of bond 
on appeal; (N) McLaughlin, J. 


Motion of pltff to extend time to file transcript; c/ mailing; filed. 


Order extending time for filing transcript of testimony & 


proceedings to & including January 10, 1961. (N) 
McLaughlin, J. 


Motion by pltf to extend time to file transcript; c/m. filed. 
Plaintiff's Exhibits 1, 2, 3, 4, 5a, 5b, 5c, 6 & 7; filed. 
Defendants Exhibits #2 & 3; filed 


Order granting motion extending time for filing the Saas 
of testimony to and including February 10,1961 Matthews, J. 
(N) 


[Filed February 11, 1958] 


COMPLAINT 
(Suit for Broker's Commission or in the alter- 
native payment for services rendered) 

1. This Court has jurisdiction of the within cause of action, the 
amount in controversy exceeding the sum of $3,000.00 besides interest 
and costs. 

2. The plaintiff, Weinberg and Bush, Inc., was prior to and at all 
pertinent times herein and is at present a licensed District of comme 
real estate broker. 

3. On, to wit, about August 20, 1957, defendants, Jerome S. Murray 
individually , and Parkwood, Incorporated, by and through its agent, 
servant or employee, defendant, Jerome S. Murray, authorized the 
plaintiff, Weinberg and Bush, Inc., to procure a purchaser for the pre- 
mises 1801 K. Street, N. W., Washington, D.C. The plaintiff, Weinberg 
and Bush, Inc., was authorized to offer the property for sale, at a price 
whick after payment to the plaintiff of a broker's commission would leave 
a net amount to the seller, the defendant, Parkwood, Incorporated, in the 
sum of $775,000.00 
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4. Defendant, Parkwood, Incorporated, by and through its agent, 
servant or employee, defendant , Jerome S. Murray and defendant , Jerome 
S. Murray in his own behalf then turned over to the plaintiff, Weinberg 
and Bush, Inc., for plaintiff's use in procuring a buyer, copies of the 
operating statement, information with reference to existing leases, a 
set of plans and miscellaneous other documents relating to the operation 
of the building 1801 K. Street, N. W., including a photostatic copy of 
an executed contract of sale dated May 15, 1957, under which defendant, 
Parkwood, Inc., acquired title to the premises 1801 K. Street, N. W. 

5. On or about August 20, 1957 after receiving the authorization 
as aforesaid, plaintiff, Weinberg and Bush, Inc., through its agents, . 
servants or employees, with the knowledge and consent of defendants, 
Parkwood, Inc., and Jerome S. Murray , advised the defendants, Dr. 
Irving S. Lichtman and H. Max Ammerman that the premises 1801 K 
Street, N. W., Washington, D. C., was for sale and could be purchased 
by them for the sum of $795,000.00. The plaintiff, Weinberg and Bush, 
inc., through its servants, agents or employees also advised defendants , 
Dr. Irving S. Lichtman and H. Max Ammernman that the aforesaid sales 
price of $795,000.00 would include a commission of $20 000.00 to the 
broker , the plaintiff, Weinberg and Bush, Inc., which would leave a net 
amount to the seller, the defendant, Parkwood, Inc., of $775,000.00. 

6. Pursuant to the proposal as set forth in paragraph 5 above, 
defendants, Dr. Irving S. Lichtman and H. Max Ammerman, sought 
and obtained the advice and guidance of the plaintiff, Weinberg and Bush, 
Inc., with respect to the purchase of 1801 K. Street, N. W., by the defend- 
ants, Dr. Irving S. Lichtman and H. Max Ammerman, for themselves 
and their associates unknown by name to plaintiff. Plaintiff, Weinberg 
and Bush, Inc., with the knowledge and consent of the defendants, Park- 
wood, Inc., and Jerome S. Murray , turned over to the defendants, Dr. 
Irving S. Lichtman and H. Max Ammerman, at their request for the benefit 
and use of themselves and their unknown and unnamed associates a Copy 
of the operating statement, information relating to existing leases, a set 
of plans and miscellaneous other data relating to the operation of the 
pbuilding 1801 K. Street, N. w. 
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7. Without the knowledge of the plaintiff, Weinberg and Bush, Inc., 
on or about September 27, 1957 the defendants , Parkwood, Incorporated, 
Jerome S. Murray, Dr. Irving S. Lichtman and H. Max Ammerman met 
and conferred and a contract was signed for the sale by defendant, Park- 
wood, Inc., to and for the benefit of defendants, Dr. Irving S. Lichtman, 
H. Max Ammerman and their associates unknown by name to plaintiff, 
Weinberg and Bush, Inc., of 1801 K. Street, N. W., Washington, D. C., 
in the amount of $775,000.00 net to the seller, defendant , Parkwood, Inc., 
without providing for the commission to the broker and procuring cause 
of said contract, the plaintiff, Weinberg and Bush, Inc. The defendants, 
Parkwood, Inc., Jerome S. Murray, Dr. Irving S. Lichtman and H. Max 
Ammerman and each of them at the time of the signing of the contract 
knew and were well aware, or in the exercise of reasonable and ordinary 
care should have known and have been aware, that the plaintiff, Weinberg 
and Bush, Inc., was the broker and procuring cause of the sale of 1801 
K. Street, N. W., Washington, D. C. and therefore entitled to the 
commission of $20,000.00. 

8. At the time and place as aforesaid in paragraph 7 above, 
defendants, Dr. Irving S. Lichtman and H. Max Ammerman advised 
defendants, Parkwood, Inc., and/or Jerome S. Murray and/or either of 
them that they would be responsible for the payment of the commission and 
thereby induced defendants, Parkwood, Inc., and Jerome S. Murray not to 
pay the commission due the plaintiff, Weinberg and Bush, Inc. 

9. On October 16, 1957 there was a deed recorded in Liber 10937 
Folio 165 of the Land Records for the District of Columbia transferring 
title of the premises 1801 K. Street, N. W., from Parkwood, Inc., to 
Irving S. Lichtman and H. Max Ammerman, jointly. 

10. As a result of plaintiff, Weinberg and Bush, Inc., being the 
procuring cause of this sale, it is entitled to the broker's commission of 
$20,000.00 from defendants, Parkwood, Inc., Jerome S, Murray, Dr. 
Irving S. Lichtman and H. Max Ammerman and each of them or in the 
alternative , is entitled to payment of $20,000.00 as the reasonable value 
of its services performed as the procuring cause of the sale which said 
defendants and each of them have failed and still refuse to pay. 
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WHEREFORE, the plaintiff, Weinberg and Bush, Inc., demands 
judgment against the defendants, Jerome S. Murray, Parkwood, Incor- 
porates, Dr. Irving S. Lichtman and H. Max Ammerman and each of 
them in the amount of $20,000.00 plus interest and costs. 


/s/ Nathaniel Goldberg 


/s/ Martin J. Kirsch 
Attorneys for Plaintiff 
Weinberg and Bush, Inc. 
830 Woodward Building 
Washington, D.C. * * * 


[Filed March 14, 1958] 
ANSWER OF DEFENDANT, JEROME S. MURRAY 


ANSWER OF BE 

Now comes defendant, Jerome S. Murray, by and through his at- 
torney, Denis K. Lane, and in answer to the complaint filed herein 
against him respectfully represents as follows: 

FIRST DEFENSE 

The complaint filed herein fails to state a cause of action against 

the defendant, Jerome S. Murray, upon which any relief may be granted. 
SECOND DEFENSE 

1. The defendant admits the allegation of jurisdiction contained 
in Paragraph 1 of the complaint. 

2. The defendant has no knowledge that the plaintiff, Weinberg and 
Bush, Inc., is a legal entity entitled under the laws of the District of 
Columbia to bring this action as a real estate broker, and therefore 
denies the allegations of Paragraph 2. 

3. The defendant, Jerome S. Murray, denies that he, individually 
or jointly with Parkwood, Incorporated, or as the agent of Parkwood, In- 
corporated, authorized the plaintiff to procure a purchaser for the 
premises 1801 K Street, N. V., Washington, D.C. The plaintiff, 
Weinberg and Bush, Inc., at that time, prior thereto, and subsequent 
thereto, represented that they were acting in behalf of the defendant, 
Dr. Irving S. Lichtman, and that they requested in his behalf the price at 
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which the owner of said property would be willing to sell the same. 
The plaintiff was informed by defendant, Jerome S. Murray, that the price 
that Parkwood, Incorporated, would accept was the sum of $775,000.00 
in a net amount to them without commission of any sort. That at that 
time the plaintiff, Weinberg and Bush, Inc., through its agent, William 
Bush, did not request a written listing of said property and their author- 
ization to procure a purchaser; said written listing being a requirement 
of law binding upon all real estate brokers so engaged in the District of 
Columbia. 

4. In answer to Paragraph 4, the defendant, Jerome S. Murray, 
did turn over the documents stated in said paragraph, but further states 
that it was for the use of Weinberg and Bush, Inc., and its client , Dr. 
Irving S. Lichtman. 

5. In answer to Paragraph 5, the defendant says that he has no 
knowledge of what advice the plaintiff may have given to Dr. Irving S. 
Lichtman and H. Max Ammerman as to the amount for which the prop- 
erty could be purchased by them. Further answering Paragraphs 4 and 
5, Jerome S. Murray specifically denies that the plaintiff was acting on 
behalf of him as an individual with respect to the property concerned 
herein. That at no time during the times mentioned in this complaint, 
prior or subsequent, has he had any interest in the property. Specifically 
the defendant denies that as the agent of Parkwood, Incorporated, he 
authorized Weinberg and Bush, Inc., to act as the agent of Parkwood, 
Incorporated. 

6. The defendant has no knowledge concerning the manner and 
things alleged in Paragraph 6 of the complaint, and therefore denies the 
allegations contained in said paragraph. 

7. The defendant admits the allegation in Paragraph 7 that a con- 
tract was entered into for the sale of the property to Dr. Irving Ss. 
Lichtman. Further answering said paragraph, defendant states that the 
plaintiff knew that such negotiations were being had between the parties 
named therein. Defendant specifically denies that Weinberg and Bush, 
Inc., was the procuring cause of said contract and denies each and every 
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other allegation contained in said paragraph. 

8. The defendant, Jerome S. Murray, says that the agreement 
referred to as to the responsibility for the payment of a commission, 
referred to in said paragraph, was made by Dr. Irving S. Lichtman, and 
the defendants Parkwood, Incorporated, and/or Jerome S. Murray and, 
further, that H. Max Ammerman was not a party to said agreement, and 
further, said agreement was conditioned upon whether any commission 
was in fact due to Weinberg and Bush, Inc. 

9. The defendant neither admits nor denies the allegations con- 
tained in Paragraph 9 of the complaint being without knowledge as to the 
matters contained therein. 

10. The defendant denies each and every allegation contained in 
Paragraph 10. 

THIRD DEFENSE 

That the defendant, Jerome S. Murray, realleges the matters con- 
tained in Paragraph 3 of the Second Defense and says that because of the 
actions of the plaintiff, Weinberg and Bush, Inc., which are contrary to 
the law regulating real estate brokers in the District of Columbia, and 
because of their actions in attempting to represent parties with conflict- 
ing interests at the same time, that the claim for commission is one 
which is contrary to public policy and so inequitable that they are estopped 
to assert any claim for commission in this transaction. . 

WHEREFORE, the premises considered, defendant , Jerome Ss. 
Murray prays: 

1. That the complaint filed herein be dismissed. 

2. ¥or such other and further relief as to the Court may seem 
just and proper. 


/s/ Denis K. Lane 
Attorney for Defendant , 
Jerome S. Murray 
426 5th Street, N. W. 
Washington 1, D.C. 
x * * 


[Certificate of Service] 
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[Filed March 17, 1958] 
ANSWER 

Defendant , Parkwood, Incorporated, for its answer to the com- 
plaint herein: 

FIRST: Denies each and every allegation set forth in the para- 
graphs of the complaint numbered ''3'', "4", "8" and "10". 

SECOND: Denies that it has any knowledge or information suf- 
ficient to form a belief as to the truth of any of the allegations set forth 
in the paragraphs of the complaint numbered "2" and "9". | 

THIRD: Denies each and every allegation set forth in the para- 
graph of the complaint numbered "5", except that it denies that it has any 
knowledge or information sufficient to form a belief as to the truth of 
any of the allegations relating to communications between plaintiff and 
defendants Lichtman and Ammerman. 7 

FOURTH: Denies each and every allegation set forth in the para- 
graph of the complaint numbered "6" except that it denies that it has any 
knowledge or information sufficient to form a belief as to the truth of any 
of the allegations relating to advice and guidance given defendants 
Lichtman and Ammerman by plaintiff. 

FIFTH: Denies each and every allegation set forth in the para- 
graph of the complaint numbered "7" except that it admits that on or 
about the 27th day of September, 1957, this defendant contracted to sell 
premises 1801 K Street, N. W., District of Columbia, to Irving S. Licht- 
man for the purchase price of $775,000.00 with no brokerage commission 
payable. 

WHEREFORE, defendant, Parkwood, Incorporated, demands judg- 
ment dismissing the complaint herein with costs. 


ORSINGER AND DOOLEY 


By /s/ Joseph G. Dooley 
Attorneys for Defendant, 
Parkwood, Incorporated 
1604 K Street, N. W. 
Washington, D.C. 


[Certificate of Service] 
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[Filed April 11, 1958] 
ANSWER OF DEFENDANTS IRVING S. LICHTMAN 
AND H. MAX AMMERMAN 
First Defense 

The Complaint fails to state a cause of action against these de- 

fendants upon which relief can be granted. 
Second Defense 

1. These defendants admit the allegations of Paragraph 1 of the 
Complaint, but deny any liability herein. 

2,3,4. These defendants have no knowledge or information suf- 
ficient to form a belief as to the truth of the allegations of Paragraphs 2, 
3 and 4 of the complaint. 

5. These defendants deny the allegations of Paragraph 5 of the 
Complaint. 

6,7,8. These defendants deny the allegations of Paragraphs 6, 

7 and 8 of the Complaint. 

9. These defendants admit that a deed conveying title to premises 
1801 K Street, Northwest to them was recorded among the Land Records 
of the District of Columbia, but they have no knowledge or information 
sufficient to form a belief as to the truth of the allegations pertaining to 
the date and Liber and Folio recording to such recordation. 

10. These defendants deny the allegations of Paragraph 10 of the 
Complaint. 

WHEREFORE, having fully answered, these defendants demand 
that the Complaint be dismissed as to these defendants, with costs 
against the plaintiff. 

/s/ H. .Max Ammerman 
Attorney for defendants Irving 
S. Lichtman and H. Max 
Ammerman 


Investment Building 
Washington, D.C. 


[Certificate of Service] 
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[Filed June 11, 1959] 


AMENDMENT TO COMPLAINT 
Second Cause of Action 


(Complaint Against Agent - Real Estate Brokerage 
Contract in Absence or in Excess of Authority) 


1. The allegations contained in paragraphs numbered 1 and 2 of 
the First Cause of Action of the Complaint are hereby incorporated in 
this Second Cause of Action to the same extent as if fully repeated herein. 

2. That on, to wit, August 20, 1957, defendant Jerome S. Murray, 
representing to plaintiff that he was in fact an agent of defendant Parkwood, 
Incorporated, employed plaintiff to find a person ready, able and willing to 
purchase from defendant Parkwood, Incorporated, certain property owned 
by it and situated in the District of Columbia, to wit, premises known as 
1801 K Street, Northwest, at and for a price of $795,000.00, including 
therein a brokerage commission for plaintiff in the sum of $20,000.00, 
leaving a net amount to Parkwood, Incorporated of $775,000.00; and while 
so acting defendant Jerome S. Murray agreed that the said corporation 
would pay to plaintiff the sum of $20,000.00 in the event that plaintiff would 
find such purchaser. 

3. That defendant Jerome S. Murray, prior to and at the time of 
entering into the contract with plaintiff, and at all times thereafter during 
the life of the contract, assumed to act, and did act, and warranted to 
plaintiff that he had authority to act as agent of defendant Parkwood, In- 
corporated, to do the things, and make the representations and enter into 
the engagements which he then and there did with plaintiff; and plaintiff 
alleges that defendant Jerome S. Murray deliberately and intentionally led 
plaintiff to believe that he had authority from said Parkwood, Incorporated 
to do the things and acts aforesaid, and particularly to enter into the con- 
tract with plaintiff. : 

4, That, in reliance upon the representations and warranties of 
defendant Jerome S. Murray, as aforesaid; plaintiff expended a great 
amount of time, money and effort, the details of which are set forth in the 
First Cause of Action, and constituted part hereof, in endeavoring to carry 
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out the contract and to find a purchaser for the property, and that the said 
purchaser procured by plaintiff, to wit, Irving S. Lichtman, did, in fact, 
on to wit, September 27, 1957, purchase the aforesaid property from de- 
fendant Parkwood, Incorporated, for a purchase price that would leave a 
net amount to said’ Parkwood, Incorporated of $775,000.00, and that at all 
times on and subsequent to said date, neither Parkwood, Incorporated, nor 
any of the other defendants have paid unto plaintiff the aforesaid commis- 
sion for being the procuring cause of the aforesaid sale. 

5. Plaintiff further alleges that defendant, Jerome S. Murray, at 
no time was the agent of Parkwood, Incorporated for such purposes and 
had no authority to enter into the contract for said corporation, or acted 
in excess of authority, and said corporation disavowed, denied and repudi- 
ated the same, and at all times has refused to be bound by said contract. 

6. As a result of plaintiff's being the procuring cause of the afore- 
said sale of realty, it is entitled to the broker's commission of $20,000.00 
from defendant, Jerome S. Murray, or, in the alternative, is entitled to 
the payment of the said $20,000.00 from defendant, Jerome S. Murray, as 
the damages suffered by it as the result of the breach of the aforesaid 
warranty of authority. 

WHEREFORE, the premises considered, plaintiff demands judg- 
ment against defendant, JEROME S. MURRAY, in the amount of TWENTY- 
THOUSAND ($20,000.00) DOLLARS, with interest from September 17, 
1957 and costs of this suit. 

/s/ James M. Earnest 
/s/ Nathaniel Goldberg 
/s/ Martin J. Kirsch 


Woodward Building 
Washington 5, D. C. 


Attorneys for Plaintiff. 


[Filed June 19, 1959] 
ANSWER OF JEROME S. MURRAY 
TO AMENDMENT TO COMPLAINT 
Now comes the defendant, Jerome S. Murray by and through his 
attorney, Denis K. Lane and in answer to the Amendment to the Complaint 
hereby incorporates the matters alleged in his answer to the original 
complaint filed herein and further respectfully represents as follows: 
1. Defendant denies the allegations in Paragraph two. 
2. Defendant denies the allegations in Paragraph three. 
3. Defendant denies all allegations of Paragraph four except 
that of purchase by defendant, Lichtman. 
4. Defendant denies the allegations of Paragraphs Five and six. 
Wherefore, defendant Murray hereby demands that the complaint 
upon hearing be dismissed with costs. 


/s/ Denis K. Lane 

412 5th St. N. W. 
Attorney for Defendant, 
Jerome S. Murray 


[Certificate of Service] 


[Filed April 26, 1960] 


PRETRIAL PROCEEDINGS 


Statement of Nature of Case: 

Action for broker's commission, for damages for fraud and inter- 
ference with contractual relations, and, alternatively, damages for false 
representations. 

PLAINTIFF, Weinberg & Bush, Inc., a corporation and licensed 
real estate broker in the District of Columbia, alleges that on or about 
Aug. 20, 1957, D Parkwood, Inc., a corporation, acting through its agent, 
D Murray, entered into an oral contract with P to procure a purchaser 
for premises 1801 K St., N.W. in the District of Columbia, owned by D 
Parkwood, for a total price $795,000, which was to include a commission 
of $20,000 to P; that thereafter P procured and introduced to D Parkwood 
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a prospective purchaser, D Lichtman and Ammerman, and undertook to 
negotiate on behalf of D Parkwood the sale of said property to Ds Lichtman 
and Ammerman; that thereafter P obtained from D Parkwood and passed 
on to Ds Lichtman and Ammerman pertinent information desired by them 
in connection with the property; that about Aug. 30, 1957, P obtained & 
passed on to D Lichtman information as to a contemplated lease of the 
property; 

That P informed Ds Lichtman and Ammerman that the sale price 
of the property was $795,000, including a commission of $20,000 to P; 

That on or about Sept. 25, 1957, Ds Lichtman and Ammerman, 
knowing of the contract between P & Parkwood & Murray, induced D 
Parkwood, through its agent D Murray, to enter into a contract to pur- 
chase the property, unknown to P; that said contract provided for a pur- 
chase price of $775,000 and made no provision for the payment of any 
commission to P; that execution of said contract was induced by Ds Licht~- 
man and Ammerman on the representation to Ds Parkwood and Murray 
that they would be responsible for the payment of the commission to P, 
and Ds Lichtman and Ammerman thereby induced Ds Parkwood and Mur- 
ray not to pay the commission due the P for procuring the sale; 

That P has made demand on each and all of the defendants for pay- 
ment of its commission of $20,000, but it has not been paid. 

P asks damages from the Ds Parkwood and Murray for the sum of 
$20,000 for breach of contract. 

P asks damages from Ds Lichtman and Ammerman for fraud and 
interference with P's contractual relations with Ds Parkwood and Murray. 

As to D Murray, P contends alternatively that, if it should be proved 
that D Murray was not the authorized agent of D Parkwood when he entered 
into the contract with P, he falsely represented to P that he was authorized 
on behalf of Parkwood to enter into the contract engagine P to procure a 
purchaser for the property; that such representation was false; and that 
P relied upon it, expending a great amount of time, money and effort to 
perform said contract, all to the damage of P in the amount of $20,000. 

On the foregoing bases, P asks judgment against each and all of 
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the Ds in the sum of $20,000 with interest from Sept. 27, 1957. 

Alternatively, P asks judgment against the Ds, jointly and severally, 
for $20,000 as quantum meruit compensation for procuring the sale and/or 
purchase of premises 1801 K St., N.W. 


OBJECTIONS: 1. DS OBJECT TO THE CLAIM OF INTEREST FROM 
OCT. 15th, 1957. 


[The Pretrial Examiner recommends that the claim of interest 
from Sept. 27, 1957, be permitted, as within P's prayer in the 
original complaint for judgment "with interest and costs".] 


2. DS LICHTMAN AND AMMERMAN OBJECT TO THE CHARGE 
OF FRAUD AGAINST THEM, CONTENDING IT IS OUTSIDE 
THE ALLEGATIONS OF THE COMPLAINT, AS MORE PAR- 
TICULARLY SET FORTH IN THEIR MOTION TO STRIKE 
CERTAIN STATEMENTS FROMP'S PRETRIAL STATEMENT, 
FILED HEREIN. 


[The Pretrial Examiner recommends that the allegation of fraud 
as to Lichtman & Ammerman be permitted, as within the factual 
allegations of the complaint.] 


3. D PARKWOOD OBJECTS TO THE INCLUSION IN THE STATE- 
MENT IN P'S CONTENTIONS THAT P OBTAINED FROM 
PARKWOOD AND PASSED ON TO LICHTMAN AND AMMER- 
MAN INFORMATION IN CONNECTION WITH THE PROPERTY 
AND ALSO PASSED ON TO LICHTMAN INFORMATION AS TO 
A CONTEMPLATED LEASE, ON THE GROUND THAT SUCH 
STATEMENTS ARE EVIDENTIARY AND NOT ALLEGATIONS 
OF ULTIMATE FACTS APPROPRIATE FOR INCLUSION IN A 
PRETRIAL STATEMENT. 


[The Pretrial Examiner recommends that the statements not be 
stricken, or if they are, that there be substituted "that P, relying 
on the contract, continued to negotiate with Lichtman and Ammer- 

man with a view to consummating the sale."] 


[NOTE: P has abandoned the charge of a conspiracy between all four DS 
to defraud P included in its pretrial statement filed herein.] 

D PARKWOOD denies that it entered into any contract with the P, 
denies that D Murray was its agent for any purpose, and denies that it is 
liable to P for damages in any amount. 

D MURRAY denies that he entered into a contract, oral or other- 


wise, on Aug. 20, 1957 or at any other time, whereby he engaged P to pro- 
cure a purchaser for premises 1801 K St., N.W., either on behalf of him - 
self individually or as agent for D Parkwood. 
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D Murray denies that P procured as purchaser Ds Lichtman and 
Ammerman. This D admits that a contract for purchase and sale of said 
premises was entered into by Parkwood and Lichtman, but says it was 
made in the ordinary course of business and that there was nothing wrong- 
ful or secret in the negotiations and nothing in violation of P's rights. 

As to the claim against D Murray on the ground of false repre- 

sentations, D Murray denies he made any representation to P as to his 
authority to act for D Parkwood, and asserts that during the period of 
negotiations he was an advisor on real estate investments to the presi- 
dent of Parkwood and in that capacity took part in the negotiations. 
D Murray asserts further that at all times P was the undisclosed agent of 
D Lichtman; and asserts that at no time was there any reliance by P upon 
any representation by D Murray which would have resulted in P's offering 
the property for sale, as brokers. 

As a further defense, D Murray denies that P has standing to bring 
this action for broker's commission because (1) there was no written 
listing, and (2) P could not act as agent for Parkwood or Murray, P being 
the undisclosed agent of D Lichtman. 

This D demands strict proof that P isa corporation and was a 
licensed real estate broker in the District of Columbia at the times in 
issue. 

DEFENDANTS LICHTMAN AND AMMERMAN are now without 
knowledge as to whether there was any such oral contract between P and 
Ds Parkwood and Murray as alleged, and deny that on September 27, 1957, 
when D Lichtman contracted with D Parkwood for the purchase of the 
premises in question, D Lichtman or D Ammerman knew that there was 
such 2 contract between P and Ds Parkwood and Murray. 

These defendants further deny that they did anything to induce 
Ds Parkwood and Murray not to pay P a commission, and deny that they 
are liable to P for any damages on any theory. 

DEFENDANTS LICHTMAN AND AMMERMAN ASK THAT PLAIN- 
TIFF’S ALTERNATIVE QUANTUM MERUIT CLAIM AGAINST THEM BE 
STRICKEN ON THE GROUND THAT THE BASIS FOR QUANTUM MERUIT 
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CLAIM AGAINST THESE DEFENDANTS IS NOT STATED IN THE COM- 


PLAINT. 


[The Pretrial Examiner has included it, believing it to be within 
the allegations of paragraph 10 of the original complaint. ] 


STIPULATIONS: 
It is stipulated the following may be admitted without formal 
proof, subject to objections as to relevancy and materiality: | 


P's Pretrial Exhibit #1 - Three page memo of information 
with reference to 1801 K St., N.W., 
of Weinburg & Bush 


#4 - Contract between Dr. Lichtman and 
Parkwood 


- #5a - Photo copies of checks (D Parkwood 
to #5fincl. makes no stipulation with reference 
to 5a and 5d, of which it is without 
knowledge. 


P's Pretrial Exhibit #6 - Copy of final settlement sheet 


hd So u #7 - Copy of letter dated Oct. 5, 1957, 
to D Murray from D Lichtman 


Dig: 6st! #8 - Copy of agreement dated Oct. 15, 
1957 between Parkwood, Inc. and 
Lichtman 
The following documents have been identified by the ‘Pretrial Ex- 
aminer but no stipulation has been made with reference thereto: 
P's Pretrial Exhibit #2 - Copy of rental roll for 1801 K St., N.W. 


P's Pretrial Exhibit #3 - Copy of Statement of Operations, 
1801 K St., N.W. 


/s/ Elizabeth Bunten 
ASSISTANT PRETRIAL EXAMINER 


ATTORNEYS: 
/s/ Newton Plaintiff 
/s/ Martin J. Kirsch Plaintiff 


/s/ Joseph D. Dooley Deft. Parkwood 
/s/ Denis K. Lane Deft. Murray 


/s/_J.H. Krug Defts. Lichtman & Ammerman 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
Tuesday, October 25, 1960 
Before Judge ALEXANDER HOLTZOFF at 10:40 a.m. today, for 
trial. 
* * * * 
OPENING STATEMENT IN BEHALF OF PLAINTIFF 
MR. EARNEST. May it please Your Honor, this is an action for 
broker's commission and damages for fraud and interference with con- 
tractual relations, arising out of the sale of a building in the District of 
Columbia, and for damages for false representations, and for value of 
services rendered. 
THE COURT. These are alternative claims? 
MR. EARNEST. That is correct, sir. 
THE COURT. Not cumulative. 
MR. EARNEST. No, sir. 


We seek to recover the sum of $20,000 with interest from Octo- 


ber 15, 1957. 

The plaintiff here, Weinberg & Bush, is a corporation and duly 
licensed as realtors in the District of Columbia. We claim a broker's 
commission from the defendant Parkwood, on account of a contract en- 
tered into between Parkwood and plaintiff, under the terms of which de- 
fendant Parkwood authorized plaintiff to sell premises 1801 K Street, 

Northwest, known as the Kedrick Apartments. 

MR. LANE. Might I interject just one moment? There is one 
person in the courtroom whom I may call as a witness. 

THE COURT. Just a moment. The rule on witnesses, please. 

THE DEPUTY CLERK. All witnesses in the courtroom will 
please follow the Marshal to the witness room. 

THE DEPUTY MARSHAL. All witnesses on both sides, this way, 
please. 

MR. EARNEST. As I was saying, under the terms of the agree- 
ment between plaintiff and the defendant Parkwood, the plaintiff was 
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authorized to sell the premises 1801 K Street for a net price to. the de- 
fendant of some $775,000. The defendant Parkwood breached the agree- 
ment and dealt directly with the purchaser or purchasers whom the plain- 
tiff had interested as prospective purchasers. 

We also claim damages for fraud and interference with the con- 
tractual relations, this claim being asserted against the defendants 
Irving Lichtman and H. Max Ammerman, who became the ultimate pur- 
chasers of the property, who dealt directly with the defendant Parkwood 
and entered into a contract with the defendant Parkwood which provided 
for no commission. And we say that they either deliberately concealed 
from the defendant Parkwood the fact that the plaintiffs were the negotia- 

tors of this deal, or in the alternative that they induced the de- 
fendant Parkwood to breach its agreement and negate its employment of 
the plaintiff. 

We also claim damages against the defendant Jerome S. Murray, 
who held himself out to the plaintiff as the authorized representative of 
the defendant Parkwood; and defendant Parkwood denies that. So that we 
say that the plaintiff, relying upon Murray's representation that he had 
the authority to employ the plaintiff for the purpose of effecting the sale 
of this building, undertook to assemble data and procure information for 


the prospective purchaser, and in fact negotiated with the prospe ctive 


purchaser in an effort to secure a sale. 

If it be found by this Court that the defendant Jerome S. Murray 
had in fact no authority to act for and on behalf of defendant Parkwood, 
then of course we submit that we are entitled to damages against him 
covering the full amount of our loss. 

Very briefly, if the Court pleases, the facts in this case are these: 
Around August 20 of 1957 William L. Bush, one of the officers of the 
plaintiff company, learned that the Kedrick, in which they had previously 
been interested with a view to trying to sell it, had been sold to the de- 

’ ¢endant Parkwood. He thereupon called upon the defendant Parkwood, 
attempted first to see Mr. Victor J. Orsinger, the president of 
Parkwood, who wasnot available at the time; and he stated his mission 
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and discussed the matter with Mr. Joseph G. Dooley, an attorney in the 
office of Victor J. Orsinger and who is before Your Honor today. 

On the same evening of this occurrence, namely, August 20, 

1957, Mr. Bush of the plaintiff company received a telephone call from 
the defendant Jerome Murray, who inquired why, if he wanted to see the 
Kedrick, he did not come to the right person, and otherwise, as we will 
show by the evidence, represented himself as authorized to speak and 
act for and on behalf of the defendant Parkwood. Mr. Bush and Mr. Mur- 
ray made an appointment to come together the next morning. 

On the next day defendant Murray attended a conference in the 
office of the plaintiff, where several other people were present. At that 
time he presented an operating statement covering this building. He 
presented a photostat copy of a sales contract, under the terms of which 
Parkwood had just recently acquired it; and at that meeting discussed 
with plaintiff, and at least two of its officers, the proposition that defend- 
ant Parkwood had paid $750,000 for this building; and he instructed them 
to offer it to the defendants Lichtman and Ammerman at a price of 
$775,000, or a profit to defendant Parkwood of $25,000, and advised them 

that on top of that they would have to tack on their commission. 

The plaintiff then consulted the defendant Lichtman at his office, 
and at that time Lichtman requested that a careful analysis be made of 
the rent rolls, the operating statements and how best the building could 
be exploited; and this was done by Mr. J. A. Weinberg, a man of consid- 
erable experience in this field, a former president of the Washington 
Real Estate Board. This careful study was prepared and submitted to the 
defendant Lichtman con-jointly by Mr. Bush and by Mr. Weinberg. There 
were many telephone calls between Mr. Bush and the defendant Lichtman; 
and in each instance when inquiry was made as to how the matter was 
progressing, the evidence will show that Lichtman in each instance stated 
that he would have to consult the defendant Max Ammerman. 


The evidence will also show that nearly a month prior to the con- 
clusion of the contract between Parkwood and defendants Lichtman and 
Ammerman, that Bush learned of the fact that the American Chemical 


23 

Society planned to erect a building in the District of Columbia and would 
require space for some period of two or three years while their build- 
ing was being made, and he felt that if he could get American Chemical 
as a tenant in this building, that this would be a highly desirable thing. 
So he called up defendant Lichtman and so advised him; and he reported 

the matter to Jerome Murray, who advised that he had already 
thought of these people as a prospective tenant and that he was negotiat- 
ing a lease, acting in conjunction with Weaver Brothers. 

THE COURT. Who negotiated this lease? 

MR. EARNEST. Mr. Bush collaborated with Weaver Brothers in 
the negotiation of this lease. 

THE COURT. What is their relation to this controversy? 

MR. EARNEST. Did I say Mr. Bush? I am sorry. I meant Mr. 
Murray. I used the wrong name. The defendant Murray collaborated 
with Weaver Brothers in the negotiation of this lease. 

THE COURT. The lease is not then in this case, is it? 

MR. EARNEST. It only had this to do with it. It shows the con- 
tinuous activity on behalf of the plaintiff. 

THE COURT. Well, I always like to confine a trial to its narrow 
channels. 

MR. EARNEST. Yes. 

The evidence will further show in this case that around September 
26, 1957 Mr. Bush met the defendant Murray at the Statler Hotel. They 
had a discussion about this matter, and Mr. Murray finally advised that 
a contract was about to be entered into. A contract was entered into on 

the next day, on September 27, 1957. And at the time of the con- 
summation of it, they secretly did it with no notice to the plaintiff, who 
weren't even advised that the meeting was to be had. They expressly 


provided on the face of the agreement that there was to be no commission 

due and payable. And the evidence will show that on this occasion the 

defendants Lichtman and Ammerman said that they would take care of 

whatever commissions were properly due and payable to the plaintiffs. 
Then they proceeded to close. And at the time of closing, 
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consistent with the plans that Lichtman had had initially, the two prin- 
cipals in the deal were Mr. Ammerman and Mr. Lichtman, and they took 
title to the property on or about October 15, 1957. 

So that we say to you that under these circumstances we think we 
are entitled to recover either for breach of plaintiff's contract of em- 
ployment, or for fraud or interference with the performance of the con- 
tract, or for the false and misleading representations of the defendant 
Murray, or in any event on a quantum meruit basis. 

THE COURT. On which theory do you propose to proceed at this 
trial? Some of the defendants may be liable on one theory and not on an- 

They can't all be jointly and severally liable on any one theory. 

MR. EARNEST. That is correct. 

THE COURT. On which theory do you propose to proceed ? 

MR. EARNEST. I intend to press all theories, Your Honor. 

THE COURT. I am not going to ask you to elect at this time. 

MR. EARNEST. Yes. 

THE COURT. But the time may arise when you may have to make 
an election. 

MR. EARNEST. I understand, sir. 

THE COURT. Very well. 

* * * 
OPENING STATEMENT IN BEHALF OF 
DEFENDANT JEROME S. MURRAY 

MR. LANE. 

* * * * 

11 On August 20, 1957 it was learned that the defendant Parkwood 
had purchased the property from Phillips Properties. At that time Bush 
talked to Lichtman, who said -- Lichtman said this -- "Get in touch with 
the purchaser of it, the Parkwood Corporation and Orsinger, and see 
what you can find out. Maybe they want to sell it." And the arrangement 


12 of April 23d, 1957 continued. 
* * * * 


16 So, to sum up, the evidence as we expect it to unfold before Your 
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Honor, when you hear all of the testimony and see all of these facts in 


their light, is this. First of all, Jerome S. Murray gave them an oppor- 
tunity to go out into the marts and make a profit by bringing in a con- 
tract; that he entered into no binding agreement with them. : 

Secondly, that he made no representation with respect to his 
authority. To the contrary, he told them that he was negotiating himself 
with Parkwood Corporation on a separate transaction. So that from any 
inference to be derived from that it would indicate that he would not in 

17 the ordinary course of events have the authority they could ques- 
tion. So there was no representation made as to his authority. 

We also say this, that as far as the facts are concerned, what he 
was doing for Parkwood at that time, he was representing them in the 
settlement of the property with Phillips Properties. The fact that he 
took part in the negotiations with respect to the lease of the property to 
American Chemical Society; that he took part for Parkwood in the ne- 
gotiating of the lease and advising them with respect to the agreement 
which followed with Lichtman. That from all those facts we come to a 

conclusion that even if such would be a factual situation, that he offered 
it as an agent of Parkwood, that the Court could properly under all those 
circumstances hold that in fact on August 21 he was an agent of Park- 
wood authorized to do what he did at that particular place. 
* * * 
OPENING STATEMENT IN BEHALF OF 
DEFENDANT PARKWOOD CORPORATION 

MR. DOOLEY. If it is true that the defendant Murray told the 
plaintiffs to find a buyer for the property in question, it was done without 
the knowledge of the defendant Parkwood. The defendant Parkwood had 
no knowledge that there was any interest or concern by the plaintiffs or 
any other broker in the transaction on which a commission is now 
claimed, until after the transaction had been consummated. That is the 
nub of our position here. 

It is true that there was a personal relationship between the de- 
fendant Murray and the chief executive officer of the defendant Parkwood, 
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Victor Orsinger. It is true that Mr. Murray and Mr. Orsinger had from 
time to time consulted generally about real estate matters, and that 
20 there was one real estate transaction pending between them. But 
aside from that, Parkwood did not authorize the defendant Murray to list 
this property with any broker. 

I might add too at this point, Your Honor, and then I will close, 
that when Parkwood acquired this property the defendant Murray knew 
about it and he offered to help Parkwood, through Orsinger, with the 
management of it. And when the proof develops, as I think it will, that 
the defendant Murray was in possession of certain information relative 
to the building, he had acquired that information for the purpose of aiding 
in the management of the building. He was not given any papers or docu- 
ments or instruments for the purpose of going out and finding a buyer for 
the building. And I say again, we knew nothing about the defendant Mur- 
ray's activities, and we did not know of the interest of the plaintiffs in 
this transaction until long after it had been consummated. 

THE COURT. I presume that the basic issue of fact in this case 
is whether the plaintiff was the procuring cause of the sale. What is 
your position as to that? 

MR. DOOLEY. We had no knowledge of the plaintiff's interest in 
the sale, or in the transaction, none at all. 

THE COURT. Who negotiated the sale for Parkwood? 

MR. DOOLEY. Mr. Orsinger. 

THE COURT. He was one of the officers of Parkwood? 

MR. DOOLEY. He was the president. . 

THE COURT. You mean he handled it himself without a broker? 

MR. DOOLEY. Without a broker. 

Now I think the Court will be advised and informed that the de- 
fendant Murray did inform him of the interest of the defendant Lichtman. 

THE COURT. Very well. Your theory is that the plaintiff was 
not the procuring cause of the sale; and further you deny that the defend- 
ant Murray had any authority to employ a broker in behalf of Parkwood? 


MR. DOOLEY. I do, sir. 
* * 
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ON MOTION OF DEFENDANTS LICHTMAN AND 
AMMERMAN TO DISMISS THE COMPLAINT 

MR. BRESS. May it please the Court, I appear of record for the 
defendants Lichtman and Ammerman. Because the facts as presented 
to the Court on the opening statement by counsel for the plaintiff fails in 
every respect to make out a prima facie case against the defendants 

Lichtman and Ammerman, I desire at this time and do hereby 
move for a dismissal of this case as to the defendants Ammerman and 
Lichtman; and I would like to address my remarks to the Court on that 
motion alone, based on the opening statements, giving full effect to the 
proposition that we will assume as true for purposes of this motion all 
facts stated in the opening statement. 

The first theory of the plaintiff is a theory thrown with a broad 
brush against all defendants, and presumably therefore striking my 
clients, that there is liability for breach of contract. Breach of contract 
for what? Breach of contract for failure to pay a commission due under 
a contract. That is the first claim of the plaintiffs. 

If the Court pleases, there is no claim in the opening statement, 
not one word said to Your Honor, that the plaintiff ever had a contract 
of any kind with the purchaser. I might, although not too essential at 
this point, call to Your Honor's attention that Mr. Lichtman -- Dr. Licht- 
man -- was the purchaser of the property under the contract, but that 
Mr. Ammerman, his attorney throughout the negotiations, is claimed 
now to have been a principal. I think that may become relevant in the 


taking of testimony. But for purposes of this motion I have to assume 
that Mr. Ammerman is a principal also. 
THE COURT. May I interrupt you, Mr. Bress? 


MR. BRESS. Yes, Your Honor. 

THE COURT. As I understand the pretrial order and the opening 
statement, the contention of the plaintiff is that the contract was between 
him and Parkwood. , 

MR. BRESS. That is correct. 

THE COURT. And that the theory of liability, if there is any, on 
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Victor Orsinger. It is true that Mr. Murray and Mr. Orsinger had from 
time to time consulted generally about real estate matters, and that 
20 there was one real estate transaction pending between them. But 
aside from that, Parkwood did not authorize the defendant Murray to list 
this property with any broker. 

I might add too at this point, Your Honor, and then I will close, 
that when Parkwood acquired this property the defendant Murray knew 
about it and he offered to help Parkwood, through Orsinger, with the 
management of it. And when the proof develops, as I think it will, that 
the defendant Murray was in possession of certain information relative 
to the building, he had acquired that information for the purpose of aiding 
in the management of the building. He was not given any papers or docu- 
ments or instruments for the purpose of going out and finding a buyer for 
the building. And I'say again, we knew nothing about the defendant Mur- 
ray's activities, and we did not know of the interest of the plaintiffs in 
this transaction until long after it had been consummated. 

THE COURT. I presume that the basic issue of fact in this case 
is whether the plaintiff was the procuring cause of the sale. What is 
your position as to that? 

MR. DOOLEY. We had no knowledge of the plaintiff's interest in 
the sale, or in the transaction, none at all. 

THE COURT. Who negotiated the sale for Parkwood? 

MR. DOOLEY. Mr. Orsinger. 

THE COURT. He was one of the officers of Parkwood? 

MR. DOOLEY. He was the president. . 

THE COURT. You mean he handled it himself without a broker? 

MR. DOOLEY. Without a broker. 

Now I think the Court will be advised and informed that the de- 
fendant Murray did inform him of the interest of the defendant Lichtman. 

THE COURT. Very weil. Your theory is that the plaintiff was 
not the procuring cause of the sale; and further you deny that the defend- 
ant Murray had any authority to employ a broker in behalf of Parkwood? 


MR. DOOLEY. I do, sir. 
* * 
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ON MOTION OF DEFENDANTS LICHTMAN AND» 
AMMERMAN TO DISMISS THE COMPLAINT 
MR. BRESS. May it please the Court, I appear of record for the 
defendants Lichtman and Ammerman. Because the facts as presented 
to the Court on the opening statement by counsel for the plaintiff fails in 
every respect to make out a prima facie case against the defendants 
22 Lichtman and Ammerman, I desire at this time and do hereby 
move for a dismissal of this case as to the defendants Ammerman and 
Lichtman; and I would like to address my remarks to the Court on that 
motion alone, based on the opening statements, giving full effect to the 
proposition that we will assume as true for purposes of this motion all 
facts stated in the opening statement. : 
The first theory of the plaintiff is a theory thrown with a broad 


brush against all defendants, and presumably therefore striking my 
clients, that there is liability for breach of contract. Breach of contract 
for what? Breach of contract for failure to pay a commission due under 


a contract. That is the first claim of the plaintiffs. 

If the Court pleases, there is no claim in the opening statement, 
not one word said to Your Honor, that the plaintiff ever had a contract 
of any kind with the purchaser. I might, although not too essential at 
this point, call to Your Honor's attention that Mr. Lichtman -- Dr. Licht- 
man -- was the purchaser of the property under the contract, but that 
Mr. Ammerman, his attorney throughout the negotiations, is claimed 
now to have been a principal. I think that may become relevant in the 
taking of testimony. But for purposes of this motion I have a assume 
that Mr. Ammerman is a principal also. 

THE COURT. May I interrupt you, Mr. Bress? 

MR. BRESS. Yes, Your Honor. 

THE COURT. As I understand the pretrial order aid the opening 
statement, the contention of the plaintiff is that the contract was between 
him and Parkwood. 

MR. BRESS. That is correct. 

THE COURT. And that the theory of liability, if there is any, on 
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the part of the defendants you represent, is that your clients interfered 
with that contractual relation. 

Isn't that the theory? 

MR. EARNEST. Precisely. 

MR. BRESS. I was going even beyond the pretrial order and as- 
suming that there was a claim being asserted in the opening of a breach 
of contract, and I was trying to-- 

THE COURT. I didn't understand that there was any claim asser- 
ted against your clients for breach of contract,-- 

MR. BRESS. Very well, Your Honor. 

THE COURT. --but rather for interference with the contractual 
relation, or alleged contractual relation, between the plaintiff and Park- 
wood. 

MR. BRESS. If the Court pleases, the law is perfectly clear that 
the purchaser of property is not liable for the commission due to a 
broker who is the procuring cause of the sale. 

24 THE COURT. Not unless there is an express contract. 

MR. BRESS. Unless there is an express contract. And there was 
no express contract here. And I have prepared a memorandum of law that 
meets all possible claims on any facet of this evidence with respect to 
any contract theory. I am pleased that that is out. 

THE COURT. I am sure that will be very helpful. I wish more 
lawyers prepared trial memoranda of law. 

MR. BRESS. Now with respect to the blast against my climes on 
the ground of fraud or interference with the contract, the only one fact 
stated in the opening statement to support any such claim is that the de- 
fendants, Lichtman and Ammerman, entered into the contract which pro- 
vided for no commission. 

I submit as a matter of law that a purchaser of property who signs 
a contract which provides for no commission cannot under any interpre- 
tation of the law be guilty of a fraud or interfering with a contract. If 
there was 2 contract, a listing, an authority in the plaintiff to sell this 
property, then they have a right, upon showing that they were the 
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procuring cause, to a commission from the owner-seller, the Parkwood 
Company, a company of substantial means. And the mere fact that the 
contract provided no commissions, and that is what is relied upon as a 
25 claim of fraud being thrown against a leading member of this 
Bar, who was not a party to the contract at all but only the lawyer, 
causes me to become a little concerned about the need for my clients to 
be put to the further expense of sitting through a long trial and putting on 
evidence to defend themselves. 

THE COURT. Who was the purchaser of this property? 

MR. BRESS. The purchaser of this property was Dr. Lichtman. 

THE COURT. I see. 

MR. BRESS. The contract purchaser. But I go one step beyond 
that, Your Honor. And this was the basis, I assume, why the plaintiff, 
not Mr. Earnest but his predecessor, saw fit to join Mr. Ammerman as 
aparty. It is because subsequently, after the contract was made on 
September 27th--that date is fixed in the record--settlement at the title 


company on October the 15th, title was taken in the name of Dr. Lichtman 


and his attorney, Mr. Ammerman. 

THE COURT. As tenants in common, or how? 

MR. BRESS. Tenants in common. 

THE COURT. If that is so, then I presume Mr. Ammerman was 
more than just an attorney in this matter. 

MR. BRESS. Not until the time of the actual acceptance of the 

deed. He in effect, Your Honor, subsequent to the making of the 
contract, when the money was being raised to meet the settlement, he 
was invited to participate in it by the contract owner of the property, 
Dr. Lichtman, and he entered at that time. I mention that only-- 

THE COURT. But in these negotiations did Mr. Ammerman 
represent the defendant Lichtman? 

MR. BRESS. Yes, Your Honor, solely as attorney. 

THE COURT. Very well. 

MR. BRESS. And there is nothing in this record, in all the hun- 
dreds of pages of depositions, that tends to refute that in any way. 
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Now, if Your Honor pleases, proceeding incisively, directly to the 


heart of the issue in the case, I see no basis for keeping my clients be- 
fore this Court. We are entitled to a dismissal on the ground that, ad- 
mitting the truth of all the statements made in the openings, we have no 
business being a party in this case. And therefore we are entitled to a 
dismissal at this time. 

THE COURT. Mr. Earnest, I will hear you on that point. 

MR. EARNEST. If Your Honor pleases, we took the position in 
our opening statement, and I again repeat, that in respect to Dr. Lichtman 
and defendant Ammerman, when we came to the settlement of the contract, 

27 or the signing of the contract, that at that time these two defend- 
ants either concealed, as we stated, from Parkwood, by whom we had 
been employed to effect a sale, so as to cause them to write in ''No 
broker's commission," or they induced them to breach the contract. And 
I made the further statement that Ammerman said that if any commission 
were due, they would take care of it. 

THE COURT. I am afraid I don't quite follow your theory. Sup- 
pose you state again, what is your cause of action, against Lichtman, 
first. 

MR. EARNEST. My theory is simply this, that this plaintiff was 
employed by defendant Parkwood to sell this property. They did do a 
tremendous amount of work. They did, without dispute, -- 

THE COURT. Let us assume that they were theprocuring cause 
of the sale. 

MR. EARNEST. Yes, that's right. 

THE COURT. Then what is your cause of action against Lichtman? 

MR. EARNEST. It is simply this. 

THE COURT. Your claim would be against Parkwood, would it 
not, for the commission, if there was a-- 

MR. EARNEST. I have a claim against Parkwood, because of my 
direct employment. But if they secretly negotiate this contract against 

28 my back, and do not even permit me to be there, and interfere 
with my right to receive my lawful commission--and that is what we have 
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alleged here, that they induced Parkwood to breach the contractual obli- 
gation to pay us this commission--then I respectfully submit that we 


have stated a cause of action against them. 

Moreover, we have also been permitted to proceed hereon the 
theory of quantum meruit, under the pretrial order. 

THE COURT. What is the theory of quantum meruit? 

MR. EARNEST. Because of service that inured to the benefit of 
Lichtman and Ammerman, the eventual purchasers of this property. 

We introduced them; we submitted it. 

THE COURT. In the absence of an express contract to the con- 
trary, a real estate broker is not entitled to receive a commission from 
the purchaser. He receives his commission from the seller. 

MR. EARNEST. Ordinarily that is the case, sir. 

THE COURT. Now on what theory can you recover on quantum 

meruit ? : 

MR. EARNEST. On the theory that if Your Honor should find that 
there was no express contract of employment in so far as the defendant 
Parkwood is concerned, if it is a fact, as shown by this record made 
thus far, that we did submit the property to Lichtman and Ammerman, 

29 that we furnished these figures and information to them, that we 
had Mr. Weinberg prepare and submit a complete analysis as to what 
could be done with the property, then in my best judgment we would 
spell out, under those circumstances, a claim for quantum meruit. And 
Judge Keech so held, on the theory that there would be an implied con- 
tract, and permitted us to incorporate this at the time of the settlement 
of the pretrial order. 

THE COURT. Well, it is one thing to be permitted to assert a 
claim in the pretrial order. I think a party should be permitted to 
assert any claim he desires in a pretrial order. But I have considerable 
doubt as to whether, even under those circumstances, the purchaser 
would be liable on a quantum meruit. | 

I assume there is no contract between the plaintiff, as real estate 
broker, and either the purchaser or the seller. The real estate broker 
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goes to the purchaser and gives him some information. Is that it? 

MR. EARNEST. But more basic than that, because that is purely 
a subordinate proposition in so far as Iam concerned. More basic than 
that is the fact that you do have an illegal or unlawful interference with. 
the performance of my contract with the defendant Parkwood. 

THE COURT. What is the interference? 

MR. EARNEST. Because I alleged in the opening statement that 
they knew, in the first place, that we had been working on the property. 
They knew that they were the purchasers. They secretly set up this 
meeting and close it behind our backs, and at the time of the settlement 
apparently represent to Parkwood that there is no broker involved, and 
therefore no commission due. And the contract was amended, as the 
depositions show, in order to reflect that fact. 

THE COURT. Your contention is that the interference with a 
contractual relationship between the plaintiff and Parkwood consisted 
of 2 representation from the purchasers to Parkwood that nobody pro- 
cured them to buy the property ? 

MR. EARNEST. That is right. 

THE COURT. That nobody procured them to buy the property, 
and that therefore there was no commission due, and that therefore the 
vendor could afford to sell at a lower price? 

MR EARNEST. That is right, by reducing the price $20,000-- 
and that is what they did. 

THE COURT. I always like to reduce things to their simplest 
terms. 

Now on what theory do you seek to hold Mr. Ammerman? You 
know, here you are charging a member of the Bar with fraud, and that 
is a very serious matter. There is too much of a tendency to bandy 

31 opprobrious words. After all, the most important thing any 
professional man has is his reputation. On what theory do you charge 
Mr. Ammerman with fraud? 

MR. EARNEST. Because in our view of it we think he was a 

principal from the inception and not an attorney, as is evidenced by the 
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fact, as the record will show, that at the time of closing title was taken 
in their joint names as tenants in common. He was in this deal from the 
inception. I said in my opening statement that every time we submitted 
information to the Doctor, he in turn said he would have to consult with 
Mr. Ammerman. ; 

THE COURT. I know. But it would be a very serious matter if 
there was a cause of action against a lawyer merely becausehis client 
was guilty of fraud. I think you and every other member of the Bar would 
be in a very precarious position, because no lawyer answers for the 
frauds of his clients. 

MR. EARNEST. I understand that. But I put them in the same 
category. And they have conceded here, as I understand it, in the opening 
statement--at least one concession was made--that Mr. Ammerman said, 
at the time the contract was signed, "If any commission is due, we will 
take care of it''--not "my client," but "we," "the two of us." 

THE COURT. Certainly that shows there was no fraud. 

MR. EARNEST. Well I think there was fraud. 

THE COURT. Wherein is the fraud? You know, when a member 
of the Bar is charged with fraud before me, I want the fraud specified. 

Of course, I would be the first to condemn a member of the Bar who 
commits fraud. But on the other hand I would protect any member of the 
Bar from an unfounded charge of fraud, because that is a very serious 
matter. 

MR. EARNEST. There is no question about it. But doesn't Your 
Honor feel this, that if at the time this contract was signed and finally 
negotiated, on September the 27th, if at that time the evidence shows that 


Mr. Ammerman and the Doctor were principals from the inception of 
this deal; and if, as the evidence will show, they both had knowledge of 


my Client's interest in the matter and the commission they were to re- 
ceive; and, knowing all of that, to interfere with the performance of that 
lawful obligation-- : ; 

THE COURT. The word "interfere" is just a word. What was the 
fraud that you charge against Lichtman and Ammerman? You know, you 
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can't mingle various strands and entwine them into a single cable. You 
have interference with contract rights. 
33 MR. EARNEST. Yes, sir. 

THE COURT. Let's leave that aside for the moment. Now what is 
the fraud? 

MR. EARNEST. I think that when they induced Parkwood to sign 
the contract saying that it was a net deal, by making the representation 
that they would take care of the commission if any be due, I think that 
that is legal fraud, sir. 

THE COURT. Now just 2 moment. Let's get back to our princi- 
ple of torts. A fraud, the word "fraud," means a false misrepresentation, 
knowing it to be false and intending that the misrepresentation should be 
relied upon by the person to whom it is made, followed by reliance on 
that misrepresentation by the person to whom it is made. Now then, 
the representation which you claim was false was that Ammerman said 
that "If any commission is due, we shall pay it." 

MR. EARNEST. First they made the representation that this was 
a net deal. 

THE COURT. Well what does that mean? 

MR. EARNEST. It means there is no broker involved, sir, when 
they knew that that was wrong. We had been in it from its inception. 

We are the ones who engendered all this interest in Lichtman and Am- 
merman to buy. And they make the representation that no broker is in- 
volved, and they write that into the contract, knowing that to be wrong. 

I submit that that is legal fraud. 

THE COURT. Well of course I don't know what you mean by 
"legal" fraud. Now fraud has to be proven by clear and convincing evi- 
dence. 

MR. EARNEST. That is true. 

THE COURT. And I for one feel that whenever a charge of fraud 
is made, it is a very serious matter and it should not be made except af- 
ter due deliberation. I hold parties to the rule that clear and convincing 
proof of fraud is required, because, you know, a charge of fraud may in 
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itself blacken the reputation. The very fact that such a charge is made 
may cast a serious stigma on the reputation of a reputable citizen. A 
charge of breach of contract, that is a different matter. 

Is there anything else you wish to say? 

MR. EARNEST. May I invite your Honor's attention to a couple 
of cases? In George H. Beckmann, Inc. versus Charles H. Reid & Sons, 
Inc., in 130 Atlantic 2d, cited by the Superior Court of New J ersey, that 
court had substantially the same situation we have here in so far as our 
alleged interference with the contract is concerned, and said this: 

"We think it probable, therefore, that the Gills, knowing 
plaintiff's interest in the matter, and in order to obtain a reduction 
in the price of the property, purposely took steps to prevent plain- 
tiff from securing a commission. This constitutes a tort." 

THE COURT. What is the citation, Mr. Earnest? 

MR. EARNEST. 130 Atlantic 2d, page 48. 

THE COURT. Very well. 


MR. EARNEST. I might state that these cases are cited, if Your 
Honor pleases, in our opposition to motion of Lichtman and Ammerman 
to dismiss the complaint--if you have the file before you. 

THE COURT. I have the file before me; but have you a copy of the 
memorandum ? 
MR. EARNEST. I will pass it up. 
THE COURT. Has there been a motion here to dismiss the com- 


plaint? 
MR. EARNEST. If Your Honor pleases, I didn't come in this case 
at the inception. My understanding is that there was a motion to dismiss 
the complaint, with points and authorities and opposition filed thereto, 
and then the motion was voluntarily withdrawn. 
THE COURT. I don't see any notation of a motion to dismiss the 
complaint in this action. It would have been on the cover of the jacket. 
MR. BRESS. We withdrew the motion, feeling that the proper 
time was on motion on opening statement. 
THE COURT. Very well. Mr. Bress, do you wish to be heard 
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further? Has there been a motion to dismiss the complaint? 

MR. BRESS. No, never argued. 

THE COURT: I beg your pardon? 

MR. BRESS. No, Your Honor. No motion to dismiss the complaint 
was ever. presented to the Court. 

THE COURT. I see. 

MR. BRESS.' Your Honor, the argument made by Mr. Earnest I 
think is wholly lacking in merit, as far as opposing my motion to dismiss, 
for the following reasons, first with respect to his claim of fraud. Your 
Honor will notice that he has in the pretrial order, over objection by the 
defendants that there was no fraud contemplated by the allegations of the 
complaint--and paragraph 2 of the objections in the pretrial order, the top 
of page 3, says: 

"Defendants Lichtman and Ammerman object to the charge 
of fraud against them, contending it is outside the allegations of 
the complaint, as more particularly set forth." 

And then in the pretrial order itself there is some effort to spell 
out what itis. But the mere fact that you make an effort to spell out what 
fraud is, but what you spell out doesn't constitute fraud, does not suffice. 

At the top of page 2 it is stated in the following language: 

"That execution of said contract was induced by defendants 
Lichtman and Ammerman on the representation to defendants Park- 
wood and Murray that they would be responsible for the payment 
of the commission to plaintiff, and defendants Lichtman and Am- 
merman thereby induced defendants Parkwood and Murray not to 
pay the commission." 

THE COURT. Do you mind if I interrupt you? 

MR. BRESS. Not at all. 

THE COURT. Mr. Eartest, it seems to me that if there was any 
fraud here, the fraud was committed by the defendants against Parkwood, 
because the charge is that the defendants said to Parkwood, "Well, there 
is no broker that procured this sale; so you can afford to take $20,000 
less." So that if there is any fraud, it was committed against Parkwood. 
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MR. BRESS. That is correct, sir. And what we face here, Your 
Honor, is that if the plaintiff establishes that the plaintiff agent--and we 
deny this, but it is not important for my motion--was the procuring cause 
of this sale, then they can recover from Parkwood. 

. THE COURT. Yes. 

MR. BRESS. And then Parkwood has an ex contractu action against 

us. We have no part in this case, Your Honor. ; 

MR. EARNEST. May I make one further observation ? 

THE COURT. I would like to give you an opportunity to make 
further comments on this, Mr. Earnest. 

MR. EARNEST. The objections contained in the pretrial order as 
to fraud-- 

THE COURT. I am not interested inthat‘o much. We have passed 
that. We have had the opening statements as well as the pretrial order, 
and you clarified your point I think very lucidly. Now the Court's ques- 
tion to you is this: If by misrepresenting to Parkwood, the defendants 
Lichtman and Ammerman said to him, "Well now, no broker induced us 
to buy this property. Therefore you don't owe any broker any commis- 
sion, so that you can afford to sell us the property for $20,000 less than 
if you had to pay a commission," and Parkwood believed that and sold 
the property for $20,000 less, the fraud was against Parkwood, not 
against the broker, because the broker still has a right to recover from 
Parkwood. 

That is the way the matter tentatively presents itself to the Court; 
but before making that view final, I should be very glad to hear anything 
you have to say. 

MR. EARNEST. I merely wanted to say this, Your Honor. I 
didn't make this charge of fraud; but Judge Keech in his pretrial order 

in overruling their objections held that-- : 

THE COURT. Well, all he did was-- 

MR. EARNEST. --that they were within the actual-- 

THE COURT. Just a moment. All he ruled was that you had a 


right to make those assertions in the pretrial order. 
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MR. EARNEST. That is correct. 

THE COURT. And I would have ruled the same way, if I were the 
pretrial judge. 

MR. EARNEST. Yes, sir. 

THE COURT. He didn't pass upon the sufficiency of the charge. 

MR. EARNEST. I understand. But aside and apart from whether 
it is fraud or not, isn't it a tort if they interfere with the performance of 
my contract? 

THE COURT. Well how do they? If your client was the procuring 
cause of this sale, Parkwood owes the commission, irrespective of what 
Lichtman and Ammerman might have said. ; 

MR. EARNEST. Well, that may be so. But here we are in court, 
and nobody has resolved it yet. 

THE COURT. What was the factual situation in the Beckmann 
case to which you referred? 

40 MR. EARNEST. I don't have a copy of my memorandum; but I 
think we have it spelled out very well in the brief. 

THE COURT. Of course, that was not a decision by the highest 
court of New Jersey. That was a decision by an intermediate appellate 
court. 

If you gentlemen will bear with me a moment, I want to look at 
that case. It isn't very long. 

(There was a brief pause.) 

There is just one thing, Mr. Bress, that bothers me and I would 
like to bear from you on, if you would like to be heard further, and that is 
the question of the action on quantum meruit. 

MR. BRESS. Yes, Your Honor. I have a 10-page memorandum 
dealing with that question, Your Honor. The sum and substance of it is 
the following. I think I can give it to you more directly this way. In the 
overwhelming majority of cases, it is the seller upon whom the broker 
makes a claim based upon quantum meruit. Where as here--speaking 
of our case--the broker claims that he was employed as agent by the 


seller, no contract will be implied on the part of the buyer to pay a 
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commission--citing Giovannoni against Waple & James, where the Court 
of Appeals said, 70 Appeals: 
"The contract contains no inference that there was a 

double, or any, employment of the plaintiff by defendants . . . 

. . whenever it appears that the purchaser has not 
agreed to pay the broker's commission, or has not employed the 
broker, the purchaser is not liable for the commissions due the 
broker, ..."' 

RULING ON MOTION 

THE COURT. The Court will grant the motion of the defendants 
Lichtman and Ammerman to dismiss the complaint on the basis of the 
opening statement of counsel for the plaintiff. The Court is not unmindful 
of the principle that ordinarily a complaint should not be dismissed on the 
opening statement of counsel unless it appears without a doubt that on 
no theory is it possible for the plaintiff to recover on the basis of the 
facts set forth in the opening statement. The Court is of the opinion that 
this is such an exceptional case. 

The plaintiff claims that he was employed as a real estate broker 
by the defendant Parkwood to obtain a purchaser for real property owned 
by Parkwood. He claims that he procured the defendants Lichtman and 
Ammerman as purchasers and therefore contends that he has the right 
to recover a commission against Parkwood. So far so good. He further 
claims that the defendants Lichtman and Ammerman first interfered 
with the plaintiff's relations with the defendant Parkwood and, second, 

they committed a fraud against the plaintiff by representing to the 
defendant Parkwood that no broker procured or induced them to buy the 
property; that therefore there would be no obligation to pay a commission 
to anybody, and that therefore the owner could afford to sell the property 
at a smaller price than he had contemplated. That circumstance does not 
interfere with the contractual relation of the plaintiff with Parkwood, be- 
cause if in fact the plaintiff was the procuring cause of the sale, Park- 
wood would still be liable for the commission. 


On the other hand, if any such misrepresentation was made, and 
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if it was false, and if there was fraud, then the fraud was committed 
against Parkwood and not against the plaintiff, because Parkwood 
by means of misrepresentation was induced to sell this property to Licht- 


man and Ammerman at a smaller price than they had contemplated. 
Consequently on these facts the plaintiff has no cause of action as against 
the defendants Lichtman and Ammerman, and for these reasons the com- 
plaint will be dismissed at this time as against the defendants Lichtman 
and Ammerman. 

The Court wants to make clear that when it stated that if there is 
any fraud here the fraud is against the defendant Parkwood, it is not as- 
suming and should not be construed as intimating that any fraud was 

43 committed against anybody, because a charge of fraud is a very 
serious charge. The Court is merely intending to indicate that if the 
misrepresentations were made, that then the cause of action would be on 
the part of Parkwood and not on the part of the plaintiff. 

* * a 
WILLIAM L. BUSH, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. EARNEST: 
* * * * 

Q. Now directing your attention to the period around August 20 
of 1957, did there come a time when you learned that Parkwood had pur- 
chased the Kedrick apartment? A. There did. 

Q. And how did this information come to your attention, sir? 

A. This information came to my attention, that they had purchased this 
property, through Dr. Irving Lichtman, who was negotiating with me for 
some months prior to that. 

Q. And after learning that they had acquired the property, did you 
or did you not call upon the defendant Parkwood or any of its officers? 
A. I did. 

Q. And when was that? A. I called on Parkwood first by tele- 
phone on the same date, August the 20th. I also, as I was unable to get 
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Mr. Orsinger who I understood was an officer in the Parkwood corpora- 
45 tion, through the seller, being the Phillips Properties, who were 
the seller of the property to Orsinger, to the Parkwood Corporation, she 
advised me who the purchaser was, because we had already had a con- 
tract in with her for Dr. Lichtman, which-- 
THE COURT. Just a moment. I think you had better listen care- 
fully to the question your counsel asks you, and just answer the question. 
THE WITNESS. Yes, sir. ) 
THE COURT. Because counsel knows what questions to ask. 
THE WITNESS. All right, Your Honor. 
BY MR. EARNEST: 
Q. Whom did you contact, if anyone, at the defendant Parkwood? 
A. I called Mr. Victor Orsinger, and my contact was with Mr. Joseph 
Dooley, who is an associate. ; 
Q. Did you meet with him in their offices? A. I did. 
Q. What did you tell him, in respect to possible interest-- 
THE COURT: Tell whom? 
MR. EARNEST. Mr. Dooley. 
BY MR. EARNEST: 
Q. What if any discussion did you have about this property ? 
A. I told Mr. Dooley that I was in there because I had heard that the 
property had been recently acquired by them from the Phillips Proper- 
ties, and I was interested to find out whether they would consider selling 
the property. And he advised me at that time that he was one of the 
attorneys handling the settlement and the transaction, but that Mr. Or- 


singer--Victor Orsinger--was the president of the Parkwood Corporation, 
the acquiring corporation, and that he would tell him that I was in his of- 
fice. And I left my card with him and told him to get in touch with me. 


Q. After that initial meeting, did there come a time when you had 
a discussion about this property with the defendant Jerome Murray? 
A. Idid. 

Q. And when was that? A. That same evening I received a tele- 
phone call at my residence, about seven 0 ‘clock, and Mr. Murray said to 
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me, “Bill,” he calls me, "why don't you call the right person when you 
want to get a piece of property?" 

I said, "What are you talking about?" 

He said, "I am talking about the property at 1801 K Street, the 
Kedrick." 

I said, "Well what do you know about it?" 

47 “Well,” he said, "I was directed by Mr. Orsinger, of the Park- 
wood Properties, to call you"-- 

MR. DOOLEY: If the Court please, I would like to interpose an 
objection at this point, that this conversation is not binding on the de- 
fendant Parkwood. And I am asserting the objection only on behalf of the 
defendant Parkwood. 

THE COURT. Let the answer be finished, and then you may move 
to strike. 

BY MR. EARNEST: 

Q. Proceed. 

THE COURT. It may be innocuous, for all we know. 

Very weil. 

THE WITNESS: He told me that he was directed by Mr. Orsinger, 
whom I had called on that afternoon but had not seen, but whom I had 
left my card with-- 

THE COURT. No. You started to tell us what he said. Now 
finish that. 

THE WITNESS. Yes, sir; I will, Your Honor. 

He told me that he was in a position to discuss the property with 
me, because he had been directed to get in touch with me relative to the 
possible sale of the property by the purchaser, Parkwood. 

THE COURT. NowI will hear you, Mr. Dooley. 

MR DOOLEY. I state the same objection, Your Honor, on the 

ground-- 

THE COURT. I am inclined to sustain the objection, because 
there is no proof yet that Mr. Murray was authorized to speak for 


Orsinger. 
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MR. EARNEST. Well, we can only do it by piecemeal, as we go 


THE COURT. Iknow. But I think you had better put the authority 


We will suspend at this time for our luncheon recess. 

(At 12:25 p.m. the luncheon recess was taken until 

1:45 this afternoon.) 

AFTERNOON SESSION 

THE COURT. You may proceed, gentlemen. 

MR. EARNEST. We had reached a point before our noon recess 
when there was some question about the motion to strike. May I have 
the last question read? 

THE COURT. I think the last thing that happened, Mr. Earnest, 

I sustained Mr. Dooley's objection to the witness’ answer that the de- 
fendant Murray telephoned him and stated to him that he, Murray, was 
directed by Mr. Orsinger to call the witness on the telephone. And Mr. 
Dooley objected on the ground that there was no proof of Mr. Murray's 
authority to represent Orsinger. I sustained the objection on this ground. 

49 I didn't explain the ground, but I might explain it now. A person 
can testify to his own agency. But a person's admission that he is an 
agent is not admissible against the principal. 

MR. EARNEST. Of course, whatever statements were made by 
Jerome Murray on the occasion that he first called this witness, together 
with the statements which I would next offer at the conference the next 
day, would be admissible against Murray. 

THE COURT. Well of course I rule as I go along. It may be that 
if you introduce prima facie evidence of Murray's agency, then of course 
that statement will be admissible, and you can reoffer it. 

MR. EARNEST. Thank you, Your Honor. 

THE COURT. It frequently happens, you know, that some item 
of evidence is not admissible in one posture of a case and becomes ad- 
missible later. 

BY MR. EARNEST: 
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Q. Mr. Bush, did you or did you not have a meeting with Mr. 
Jerome Murray on or about August 21? A. I did. 

Q. Where did that meeting take place? A. In my Office. 

Q. Who was present? A. Mr. Murray, Mr. Weinberg, Mr. John 
Smith from my office, and my son, and Mr. Althoff from Mr. Murray's 

50 office, and myself. 

Q. Did he or did he not turn over certain documents to you on 
that occasion? A. He did. 

THE COURT. When you say “he," to whom do you refer? 

MR. EARNEST: Jerome Murray. 

BY MR. EARNEST: 

Q What were they, sir? A. On that occasion he showed me and 
turned over to me a copy of the purchase agreement between the Parkwood, 
as the buyer, and the Phillips Properties, as the seller, of 1801 K Street, 
Northwest. 

He also showed us and turned over to us copies of an operating 
statement that were given to him by the Parkwood Corporation, through 
the Phillips office, who were the sellers. 

He gave me a sheet indicating the list of tenants in the building, 
the expiration date, the amount of rent that each one paid. 

And later in the day he supplied me with a set of building plans 
which he had down at his office and I sent my son down to get. 

MR. DOOLEY. I offer the same objection, Your Honor. I don't 

51 think the facts to which the witness has testified are competent 
evidence of any agency which the plaintiff is seeking to prove. 

THE COURT. It may not be competent evidence of agency; but the 
fact that certain papers were turned over to the plaintiff is admissible. I 
am going to overrule the objection. 

BY MR. EARNEST: 

Q. I show you this document and ask you to identify it. 

THE COURT. Were these documents identified at pretrial? 

MR. EARNEST. This one was not, Your Honor. 

THE COURT. Because if they were, it isn't necessary to make 
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formal proof. 

MR. EARNEST. That was not, Your Honor. 

THE WITNESS. This was handed to me by Mr. ite This is 
their contract for the purchase of the property. 

BY MR. EARNEST: 

@. Covering the sale from Phillips to the defendant Parkwood; is 
that correct? A. That is correct. | 

MR. EARNEST. At this time, if Your Honor pleases, I would offer 
the three-page memorandum previously identified as Pretrial Exhibit No. 

1; a rental roll of the building, previously identified as Plaintiff's 
No. 2; and a Statement of Operations, previously identified as No. 3. 

THE COURT. You are offering these in evidence? 

MR. EARNEST. Yes, Your Honor. 


(The three-page memorandum on 
1801 K Street, N.W. was marked and 
received in evidence as Plaintiff's 
Exhibit No. 1.) 


(The rent roll was marked and re- 
ceived in evidence as Plaintiff's 
Exhibit 2.) 


(The statement of operations was 
marked and received in evidence as 
Plaintiff's Exhibit No. 3.), 


MR. LANE. May it please the Court, with respect to the document 
which was not marked at the pretrial, and which Mr. Bush has identified 
on the witness stand here, I would like to see that before Your Honor ad- 
mits it into evidence. 

THE COURT. Oh yes. I assume counsel has seen all of them. 

Of course, the practice is for counsel to show exhibits to opposing counsel. 

MR. EARNEST. I am sorry, Your Honor. This was inadvertently 
not identified at pretrial. 

THE COURT. I am sure it was an inadvertence. 

You are referring to Plaintiff's Exhibit 1? Is there another copy 

of it? . 

MR. LANE. There is no mark that I can find on it. 
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MR. EARNEST: Your Honor, I have not had it marked as yet. 
The document that counsel has inquired about, if Your Honor pleases, is 
a photostat copy of the sales contract covering the sale from the Phillips 
Properties to Victor Orsinger, which is dated May 15, 1957 -- not as yet 
identified. I offer it at this time, after counsel has examined it. 

THE COURT. Hand the exhibits back to the Clerk, please. 

Gentlemen, will you hand the exhibits back to the Clerk, please. 

MR. EARNEST. I ask that the photostat copy previously referred 
to, dated May 15, 1957, be now marked, and as well the building plans the 
witness has in front of him. 

THE COURT. You are offering it in evidence? 

MR. EARNEST. In evidence, yes, Your Honor. 


(Contract May 15, 1957 was 
marked and received in evidence as 
Plaintiff's Exhibit No. 4.) 


MR. LANE. Before Your Honor receives these in evidence, the 
statement of some pages which is marked Pretrial Exhibit No. 1, I would 
like to show to my client to make an inquiry, because he was not at the 

54 pretrial. I would like to ask him the significance of that. 

THE COURT. Pretrial Exhibit No. 1? 

MR. LANE. I believe it is No. 1. That is the document Your 
Honor has. 

THE COURT. Give this to Mr. Lane, please. 

Is this the one you have reference to? 

MR. LANE. This is the document, Your Honor; thank you. 

MR. DOOLEY. May I see the other exhibits, Your Honor? 

THE COURT. Which ones? Do you want to see them all? 

MR. DOOLEY. All of them, if I may. 

THE COURT. Very well. 

THE DEPUTY CLERK. Plaintiff's Exhibits 5-A through 5-I 
marked. 


(The building plans were marked and 
received in evidence as Plaintiff's 
Exhibit 5-A through 5-I.) 
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MR. LANE. May it please the Court, with respect to Plaintiff's 
Exhibit No. 1 for identification, which is the document which Your Honor-- 

THE COURT. It is no longer Plaintiff's Exhibit No. 1 for identifi- 
cation. It is Plaintiff's Exhibit 1 in evidence. 

55 MR. LANE. I might say this with respect to it. I would like the 
Court to hear me with respect to this. There is no connection between the 
defendant Jerome S. Murray in any way in evidence in this case with re- 
spect to this particular document, from the witness or otherwise. 

THE COURT. You represent the defendant Murray. The witness 
testified that the defendant Murray turned over these documents to him. 

MR. EARNEST. If Your Honor pleases, -- 

THE COURT. Just a moment. When the Court is with you, there 
is no use-- 

MR. EARNEST. I may be in error. I may have innocently made a 
mistake, because I started to offer as No. 1 the photostat copy of the 
agreement. And then I said, in order to keep my chronology straight, I 
had better go back to the pretrial exhibits. 

THE COURT. The witness testified that Mr. Murray turned over 
to him certain documents and building plans. And I gathered the impres- 
sion--in fact, it was more than an impression on my part; it was an 
assumption--that what you were offering were the documents that Mr. 
Murray handed to the witness. If they are not the documents, then they 
are not admissible. : 

MR, EARNEST. I thought that I commenced that way. But I 
think that I am in error in so far as No. 1 is concerned. 

56 THE COURT. Well do you want to withdraw No. 1? — 

MR. EARNEST. I would like to withdraw it, and have the witness 
explain what it is. 

THE COURT. Then let No. 1 be withdrawn. 

MR. EARNEST. Thank you. 


(The memorandum is withdrawn 
from evidence as Plaintiff's Exhibit 
No. 1. It is now marked for identi- 
fication only.) 
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MR. DOOLEY. If the Court please, in connection with the other 
exhibits, I don't know whether they have been--yes, they have been 
marked. In connection with Plaintiffs Exhibits 2, 3 and 4, I don't know the 
precise purpose for which they were offered. I can only assume that 


they are offered on this issue of-- 

THE COURT. What is the objection? My practice is to have 
counsel state objections in one sentence, in legalistic phraseology, and 
I rule on the objection. Otherwise we can waste an awful lot of time. 

MR. DOOLEY. I object on the ground that these exhibits 2, 3 and 
4 are not competent for the purpose of establishing any agency. 

THE COURT. I don't understand that they are offered for that 
purpose. Objection overruled. 

MR. LANE. Might I suggest this to the Court at this point, that it 

would be much better if this witness were asked whether each of 
these documents were documents turned over to him by Jerome Murray. 

THE COURT. Mr. Lane, I do not dictate to counsel how to exa- 
mine their witnesses. 

MR. LANE. I know you don't. 

THE COURT. I am not going to make any such suggestion to Mr. 
Earnest; I am not going to make it to you. 

BY MR. EARNEST: 

Q Mr. Bush, I show you Plaintiff's Exhibit No. 1 offered in evi- 
dence and ask you what is this document, if youknow. A. Thisisa 
document that we worked up on the basis of the figures which we had 
received from operating statements prior to the time that Mr. Murray 
had brought in these figures. 

Q. I see. 

THE COURT. When you say "we," that doesn't mean a thing. 
You say "we worked up." Who is "we''? 

THE WITNESS. Mr. Weinberg-- 

THE COURT. Just a moment. Let counsel ask you. 

BY MR. EARNEST: 

Q. Who actually prepared this document, sir? A. Mr. Weinberg, 
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with my assistance. 

Q. Yes, sir. Now at this meeting which occurred around August 

21st, did or did you not have a discussion with Mr. Jerome Mur- 
ray with respect to the offering of these premises, 1801 K Street, to 
anyone, and if so to whom? 

MR. DOOLEY: If it pleases the Court, I object, on the ia that 
this is not binding on the defendant Parkwood. 

THE COURT. Let the witness answer yes or no. That is a pre- 
liminary question. 

BY MR. EARNEST: 

Q. Did you have such a discussion? A. May I hear that question 
once more? 

THE COURT. Suppose we have the question read. Will you please 
read the question, Mr. Reporter. 

THE REPORTER (reading). "Now at this meeting which occurred 
around August 21st, did or did you not have a discussion with Mr. Jerome 
Murray with respect to the offering of these premises"'-- 

THE COURT. Just answer yes or no. 

THE WITNESS. Yes. 

BY MR. EARNEST: 

Q. What was the conversation? 

MR. DOOLEY. I object, Your Honor. 

THE COURT. Objection sustained. 

MR. EARNEST. Well now, if Your Honor pleases,-- 

THE COURT. I think I will modify my ruling. I will admit this 

only as against the defendant Murray, but not as eae the de- 
fendant Parkwood. 

BY MR. EARNEST: 

Q. Proceed. A. My discussion with Mr. Murray was that I had 
previously offered this property to Dr. Lichtman and Mr. Ammerman. 
And for that reason he suggested that I continue my discussions, as he 


was representing Parkwood, to see if they were still interested in pur- 
chasing it now that Parkwood had purchased the property, as he 
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represented them. 

Q. Did he or did he not tell you the proposed purchase price, or 
sales price? A. He did. 

MR. DOOLEY. If the Court pleases, I don't like to punctuate the 
line of questioning with objections. But if I may have a ruling that this 
line of testimony is binding only on the defendant Murray and not on the 
defendant Parkwood,-- 

THE COURT. I have so ruled. 

MR. DOOLEY. --then it will not be necessary for me to punc- 
tuate the proceedings with these objections. Thank you, sir. 

THE COURT. This line of testimony at this time is being ad- 
mitted only as against the defendant Murray. Of course if agency is 
thereafter shown, why then you may make a motion that it be admitted 

also as against the other defendants. 

MR. EARNEST. Thank you, Your Honor. 

BY MR. EARNEST: 

Q. Do you have the question in mind? A. No, sir. 

THE COURT. Would you like to have the question read? 

THE WITNESS. I would, sir. 

THE COURT. Mr. Reporter, please read the question. 

THE REPORTER (reading). "Question: Did he or did he not tell 
you the proposed purchase price, or sales price? 

“Answer: He did." 

Then the objection, Your Honor. 

BY MR. EARNEST: 

Q. Will you please state what this discussion was. A. Mr. Mur- 
ray said that the Parkwood Corporation would want $25,000 profit, and 
that would mean a net price of $775,000 for the sale of this property, 
and that any commission on our part as brokers would have to be added 
to that. 

Q. When, if at all, following this conference on August 21, 1957, 
did you have a further discussion with Dr. Lichtman or Max Ammerman, 
or either one of them, with respect to a possible sale of these premises? 
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A. I had a discussion about two hours after Mr. Murray left my 
office. I called Dr. Lichtman on the phone and told him that I had all the 
necessary papers in my hands which had been given to me to present 
to him as a prospective buyer, together with Mr. Ammerman, whom he 
had represented was interested in this property with him on previous 
occasions. ) 

THE COURT. Now just a moment. You are going so fast, I can't 
think as fast as you are talking. Now repeat what you told Mr. Lichtman. 

THE WITNESS. I told Dr. Lichtman, by phone, around twelve- 
thirty that afternoon, that I had the papers in my possession which were 
given to me by Mr. Murray, who represented himself to be the agent of 
the Parkwood Corporation, and that I would like to come over and dis- 


cuss it with him in connection with the purchase of this property. He 
said, "Fine. Come over right after lunch." 

BY MR. EARNEST. 

Q. Did you thereafter meet with him? A. I did, with Mr. Wein- 


Q. And what happened-- 

THE COURT. I think this makes the evidence admissible as 
against Parkwood as well as against Murray, because of the witness' 
statement. 

MR. EARNEST. Yes; thank you, Your Honor. 

THE COURT. AndI so rule. 

MR. EARNEST. Thank you, Your Honor. 

BY MR. EARNEST: 

Q. Now what happened when you and Mr. Weinberg called on Dr. 
Lichtman? A. We went into his private office and we sat down there and 
showed him the various papers. 

THE COURT. Who? 

THE WITNESS. We showed Dr. Lichtman the various papers 
which you-- 

THE COURT. Who showed papers to Dr. Lichtman? Use names 
instead of "we" or "he," because there are half a dozen "he's" here. 
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THE WITNESS. Mr. Weinberg and myself presented the exhibits 
which you have here. 

BY MR. EARNEST: 

Q. Now let's describe those, so that we can follow the testimony. 
A. Which was, one, a copy of the contract from the Phillips Properties, 
being the seller, to Parkwood, being the purchaser of this property, for 
$750,000; two, a copy of the operating statement-- 

THE COURT. You mean you gave to Dr. Lichtman these papers, 
or he gave them to you? 

63 THE WITNESS. No; I gave Dr. Lichtman all these papers--a copy 
of the operating statement, a complete breakdown, that was; and then an- 
other sheet which had on it the expiration dates of the leases and the 
names of each tenant for each office in the building, and the amount of 
rent which each one paid. 

We also had this set of plans, which I have identified, which were 
given to me. 

And those four items were left with Dr. Lichtman, after consid- 
erable discussion about the property. 

BY MR. EARNEST: 

Q. Did you or did you not on that occasion discuss with him the 
price? A. We did. 

MR. DOOLEY: I object, Your Honor, to any conversation. 

THE COURT. Just a moment. Will you repeat the question. 

MR. EARNEST. My question was, did he or did he not on this 
occasion discuss with Dr. Lichtman the price of the property. 

THE COURT. Objection overruled. This is preliminary. 

dust answer yes or no. 

THE WITNESS. Yes. 

64 BY MR. EARNEST: 

Q. And did you or did you not tell him what the commission would 
be? A. I did. 

Q. Now what next, if anything, did you do following this meeting 
on August 21, in trying to sell this property to Lichtman? A. I contacted 
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Dr. Lichtman on numerous occasions. Between the 21st of August and the 
30th of August there were at least three telephone calls between myself 
and Dr. Lichtman relative to the information which I left him, to see if 
he was prepared to offer a contract to purchase this a oa 

Each occasion that I called him, he told me-- 

MR. DOOLEY. If the Court please, once again I object to any con- 
versations between the witness and Dr. Lichtman. | 

THE COURT. Objection overruled. That is admissible as against 
Dr. Lichtman and against the defendant Ammerman. : 

MR. DOOLEY. Well of course the complaint has — dismissed 
against Dr. Lichtman and Mr. Ammerman. 

THE COURT. Yes, oh yes. Well it is admissible--of course, I 
gave you a wrong reason for a correct ruling--it is admissible to show 
the efforts that the plaintiffs made. The question for the Court to deter- 

65 mine is whether the plaintiff was the procuring cause of Lichtman's 
buying the property. So that anything that the plaintiffs did in the direc- 
tion of inducing Lichtman to buy the property is admissible. 

MR. DOOLEY. I think the Court understands my objection, how- 


THE COURT. The Court certainly does, and the objection is over- 


ruled. 

BY MR. EARNEST: 

Q. Now during this period from August 21 to August 30, were 
there any occasions when you discussed the matter further with Jerome 
Murray? : 

THE COURT. I am going to interrupt for a moment. What I 
should have said is that it is admissible against the defendant Parkwood, 
rather than the defendant Lichtman. That was a slip of the tongue on my 
part. It is admissible as against the defendant Parkwood to show what 
efforts the plaintiff made to get Lichtman to buy the property from Park- 
wood, : 

MR. EARNEST. That is the purpose. 

THE WITNESS. There were several occasions where I contacted 
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Dr. Lichtman--one in particular, on the 30th of August, which had particu” ‘ 
lar significance because of the change in the conditions that now existed 
which didn't exist-- 

66 THE COURT. No. Suppose you confine yourself to answering 
questions, without giving any reasons or bringing out extraneous circum- 
stances. 

THE WITNESS. Yes, Your Honor. 

BY MR. EARNEST: 

Q. Just tell us what happened on August 30th-- 

THE COURT. The witness lost track of the question. You might 
repeat it, if you would, please. 

MR. EARNEST. Yes, sir. 

BY MR. EARNEST: 

Q Was there any occasion from August 21 up until August 30 when 
you had further contact with Jerome Murray? A. Yes, sir. 

Q. Tell us when those were and the occasions. A. On August the 
30th I called Jerome Murray to ask him if his clients, Parkwood, would 
be interested in a lease for about a three-year period--from two to three 
years--on the property at 1801 K; and he said yes. 

MR. DOOLEY. If the Court please, once again I hate to punctuate 
the proceedings with my objection. 

THE COURT. Well make your objection and make it briefly. 

MR. DOOLEY. I object to any conversation between this witness 
and the defendant Murray, upon the ground that there has been no showing 

67 of agency of Murray. 

THE COURT. Do you represent Murray? 

MR. DOOLEY. No, sir. I represent the defendant Parkwood. 

THE COURT. I am going to overrule the objection for the time 
being. 

MR. DOOLEY. And of course, if Your Honor pleases, may it be 
understood that I object to these conversations? 

THE COURT. You have no understanding with the Court. Let's 
proceed. 
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BY MR. EARNEST: 

Q. You called Mr. Murray on August the 30th, is that correct? 
A. Yes, sir. 

Q. What did you tell him? A. I told him that an idea just occurred 
to me, that there was a possibility of getting the American Chemical Asso- 
ciation to consider that property for three years, for a lease for three 
years, as I had talked to them on the phone when I saw that they were going 
to demolish their building, and they said that they might be interested. 

THE COURT. Gentlemen, I am going to ask you to suspend one 
moment. I want to confess quite frankly that I was in error here. For the 
moment I was thinking there was some connection between Lichtman and 
Parkwood. So far there has been no evidence--and I thought there was-- 

68 that Murray was Parkwood's agent. Therefore I am going to change 
my ruling admitting the evidence of conversations with Murray as against 
Parkwood. So far there has been no showing of agency, of Murray's 
agency in behalf of Parkwood. 

MR. EARNEST. Well we do have him up to this point--he, Murray 
--in possession of the rent rolls, the operating statements, the building 
plans, -- 

THE COURT. But there is no proof how he came by them. 

MR. EARNEST. Not as yet, not as yet. | 

THE COURT. I think you have to establish agency first. 

MR. EARNEST. The testimony at least would still be admissible 
against Jerome Murray. 

THE COURT. Yes. 

MR. EARNEST. Yes, sir. 

THE COURT. I am admitting all this testimony; but for the time 
being it is being admitted as against Murray. 

MR. EARNEST. Very good, sir. 

THE COURT. And also for the purpose of showing what efforts 
the plaintiff made to sell the property to Lichtman. That is one of the 
elements that the plaintiff has to establish. 

69 MR. EARNEST. Yes, sir. 
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THE COURT. But there has been no showing of any agency on the 
part of Murray in behalf of Parkwood. So that all conversations between 
Murray and all transactions between Murray and the witness are being ad- 
mitted as against Murray alone. 

MR. EARNEST. Very good, sir. 

THE COURT. And of course if you can show agency, then you can 
make a motion to admit it,-- 

MR. EARNEST. To have it included. 

THE COURT. --against Parkwood. 

I am sorry I made a mistake about it; but the sooner retracted, the 
better. 

MR. EARNEST. Very good, sir. 

BY MR. EARNEST: 

Q Now to get back to the conversation with Murray about the 
lease, will you continue. A. So I said to Mr. Murray, "Jerome, would you 
be interested in securing a three-year lease for this 1801 K Street?" 

And he said, "Yes. Who is your client?" 

And I told him that I had had a discussion with the American 
Chemical Society. 

He said, Well fine, Bill," he said. ‘You are on the job, but," he 
said, “you are a little too late." He says, "I am now negotiating with 

Weaver Brothers on behalf of Parkwood to lease this property. So," 
he said, "forget them as a prospect," he said. "I have been meeting with 
Weaver Brothers on several occasions, representing Parkwood." 

Q. Now up to this point tell the Court whether or not Dr. Lichtman 
had ever evidenced any interest in the acquisition of this property. A. Dr. 
Lichtman showed continual interest in this property, from the time I first 
presented it to him until he finally bought the property on the 27th, I think 
it was--the 26th or 27th--of September, 1957. 

THE COURT. That answer has no probative value. What is 
meant by "showing an interest?" It doesn't mean very much. It is ad- 
missible in evidence, but it has no probative value. 

MR. EARNEST. Let me try to cover it in another way. 
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BY MR. EARNEST: 

Q. After August 30 when you had this discussion about the Ameri- 
can Chemical lease prospect, were there any other instances when you had 
a discussion with Lichtman about that aspect of these negotiations? 

A. . Immediately after I talked to Jerome Murray I called Dr. Lichtman 
and I said to him that it looks like the property is going to be 
leased for three years, at 1801 K, is going to be leased for three years 
to the American Chemical Society. And I said, "That should change your 
whole outlook on the property, because now it is going to have income for 


three years." 
He said, "Fine." He said, 'Keep me advised of every move that is 
made on it, and let me know when the lease is signed." 


Q. Did you or did you not follow those lease negotiations in your 
discussions with Jerome Murray? A. I did. 

Q. And did there come a time when you learned that a lease had 
been concluded? A. I did. os 

Q. Do you recall the approximate date? A. It was seotosiiateyy 
the 27th of September that the lease was concluded. It came to my atten- 
tion in a discussion with Jerome Murray that they were negotiating and 
expected to sign at about that time. 

THE COURT. Just a moment. You have answered the question. 
Just let counsel ask you a question. 

THE WITNESS. Yes, sir. 

THE COURT. He knows what questions to ask. 

BY MR. EARNEST: 

Q. Did there come a time when you learned, sir, that Lichtman 
had signed a contract to purchase these premises? A. There did. 

Q. And how did that information come to your knowledge? 
A. That information came to my knowledge through Mr. Jerome Murray. 

MR. EARNEST. Will Your Honor indulge me just a minute? 

THE COURT. Surely. 

BY EARNEST: 

Q. When you learned from Mr. Murray that the property had been 
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sold, this was around September 26th, was it, 1957? A. I actually found 
out on the 30th of September. 

Q.. The 30th of September? A. Yes. 

Q. Precisely what did he say on that occasion? A. Mr. Murray 
told me that "My boys''--and I asked him who "my boys" were, and he said, 
‘your clients, Lichtman and Ammerman"--purchased the property at 
1801 K Street on or about the 27th of September, 1957. 

Q. Did he state the price? A. Yes. 

Q. What did he state? A. He stated the price was $775,000. 

Q. There was one other question that I think I omitted. In the 

commission discussions that you had with Jerome Murnzy, what if 
anything did he say about his interest or participation therein in the event 
the sale was effected? A. He said he had no interest whatsoever in any 
of the commission, and that that would have to be added to the price which 
he gave me. 

THE COURT. Who said that? 

THE WITNESS. Mr. Murray. 

BY MR. EARNEST: 


Q. You have a round figure here in your commission. How was it 
arrived at in the discussions that you had with Mr. Murray? A. Well our 
commission was figured on the basis of approximately five per cent on the 
first $50,000 of sales price, and three per cent on anything over that. And 
that was just a rounded-out figure to make it $800,000 at that time. 

MR. EARNEST. Take the witness. 

CROSS EXAMINATION 


BY MR. LANE: 

Q. Mr. Bush, at any time from August 20, 1957 to September 26th, 
1957, did you ever get an offer from Dr. Lichtman and transmit it to 
Jerome §. Murray or Parkwood Corporation? A. No, sir. 

14 Q. At any time during that period of time did you tell Dr. Licht- 
man that you had a listing on this property from Parkwood Corporation? 
A. I told him that I had a listing on the property from Mr. Jerome Mur- 
ray, their representative, of Parkwood. 
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Q. And when did you tell him that, Mr. Bush? A. On the 20th of 
August, 1957. | 

Q. All right. Now, sir, going on back to the 20th of August, 1957, 
there was a telephone conversation between you and Mr. Jerome Murray; 
is that correct? A. On August 20th? 

Q. Yes. A. Yes. 

Q. And you called Mr. Murray at his home? A. I did not. 

Q. Or did he call you? A. He called me. 

Q. It was after business hours? A. It was after business hours. 

Q. And when he talked to you at that time, what did he say to you 
that he wanted to talk to you about? A. About the property at 1801 K 
Street, Northwest. 

Q. Now on your direct examination you said this, I believe, that he 
wanted to talk to you about the possibility of a sale with respect to 1801 K 
Street. A. Correct. , 

75 Q. Those are the words that you used? A. Yes, sir. 

Q. Now are those substantially the words that Mr. Murray used in 
that conversation with you on that night? A. That is correct. 

Q. The word "listing" was not mentioned, was it? A. Not to my 
knowledge. 

Q. There was no statement by him to you at that time that you 
were to represent and have a listing from Parkwood Corporation, was 
there? A. Yes. 

Q. What was said, Mr. Bush? A. That he, Jerome Murray, was 
representing the Parkwood Corporation, and had been told by Mr. Victor 
Orsinger to contact me after my visit to Mr. Orsinger's office that after- 
noon. 

Q. Other than the fact that he told you that he was following up the 
call that was made by you at his office, there was nothing said, no word 
was used about your being an agent of Parkwood Corporation through 
Jerome S. Murray, was there, Mr. Bush? A. He said he was directed. 

Q. Would you mind answering my question? A. Not as to being 
agent, the word "agent." 
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76 THE COURT. Suppose we have the question read. Perhaps the wit- 
ness didn't follow it. 

MR. LANE. Yes. 

THE COURT. Mr. O'Neal, would you mind reading the question, 
please. 

THE REPORTER (reading): 

"Question: Other than the fact that he told you that he was 
following up the call that was made by you at his office, there was 
nothing said, no word was used about your being an agent of Park- 
wood Corporation through Jerome S. Murray, was there, Mr. 
Bush?" 

‘Answer: He said he was directed." 

THE COURT: You may answer. 

THE WITNESS. That is the only answer, Your Honor, that I have, 
is that he indicated he was directed to contact me. 

BY MR. LANE: 

Q. Was the purpose of the direction stated to you at that time, 

Mr. Bush? A. It was. 

Q. What was the purpose? A. That he was directed to contact me 
relative to me continuing the negotiations which I had had with Ammerman 
and with Dr. Lichtman prior to the acquisition of the property by Parkwood. 

V7 Q. And that is the words that Mr. Murray used? A. That is the 
language that I remember that he discussed with me. 

Q. In other words, he told you that he was directed by Mr. Or- 
singer to continue with you the negotiations with respect to a sale of 1801 
XK Street to Dr. Lichtman and Max Ammerman? A. Yes, sir, if they were 
interested in continuing it. 

Q. And you recall that that was said in the telephone conversation, 
on the night of August 20, 1957? A. That particular part of it was said 
in my office, the next morning, that particular part of it. 

Q. Now, Mr. Bush, I have not asked you any questions about the 
next morning. A. All right, sir. 

Q. I was asking you particularly with respect to what was said in 
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the telephone conversation on the night of August 20, 1957. A. That par- 
ticular part was not mentioned in the conversation at that time. 

Q. Now was everything that was said on that occasion this, that he 
was contacting you as a result of a call that you made at the office of Mr. 
Victor Orsinger? A. That was said on the night of the 20th. 

78 Q. And there was nothing said about Max Ammerman, Dr. Lichtman, 
or anything else? A. Oh yes, there was. 

Q. Was the name Lichtman mentioned that night? A. It was. 

Q. Was Max Ammerman mentioned that night? A. It was. 

Q. But it wasn't mentioned that night that you were to continue 
negotiations with them? A. I will have to give you an answer, no. 

Q. Now what was said about Dr. Lichtman on that night? A. It 
was said that "I know that you have been dealing on this property with Dr. 
Lichtman, who is a personal friend of yours, and Max Ammerman, prior 


to our acquisition of the property," "my client's acquisition of the pro- 
perty," and "You should call the right person when you want to make a deal." 


I said, "What do you mean?" 

Q. Iam not asking you about that. I am asking you what was said 
with respect to Dr. Lichtman in the conversation of August 20, Mr. Bush. 
A. "I would like to talk to you tomorrow relative to talking to Dr. Licht- 
man and Mr. Ammerman." 

Q. Now, sir, the next day, you have told us the persons who were 

present. A. Yes, sir. 

Q. And you said Mr. Althoff was present on that day. A. He was. 

Q. You are sure of that? A. There was--I gave you a list of all 
the people who were there. 

THE COURT. Who was present? 

MR. LANE. Mr. Althoff he mentioned as one of the persons there-- 
A-1-t-h-o-f-f. 

THE WITNESS. That is the only one that I have any doubt about, 
because we picked upthe papers from him later; and whether he went out of 
the office and went to get the papers with my son, that is the only person 
that there is any question whatsoever about being present. He might not 
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have been present on that occasion; but the others definitely were. 

BY MR. LANE: 

Q. What time of the morning wasthis, or the day? A. The appoint- 
ment was for 10, and it was somewheres in the neighborhood of 10 to 11 
o'clock in the morning. 

Q. Now, sir, at that particular time did Mr. Murray discuss any- 
thing with respect to any other matters other than 1801 K Street? A. Not 
with me. 

80 Q. And was the entire matter with which we are concerned here 
discussed in both the presence of yourself and Mr. Murray? A. Yes, sir. 

Q. And I might say this, you are the vice president of Weinberg & 
Bush; correct? A. Yes, sir. 

Q. And Mr. Weinberg, who is seated at the counsel table, is the 
president? A. Yes, sir. 

Q. And was he also there during the entire time that this matter 
was discussed, the 1801 K Street? A. Yes, sir. 

Q. Now, sir, was there anything said by Mr. Murray on that morn- 
ing with respect to Parkwood Corporation? A. Yes, sir. 

Q. What did he say, sir? A. He said that the--Mr. Murray said-- 
that the Parkwood Corporation purchased this property from the Phillips 
Properties, and here were all the papers thathe had in his possession that 
he had gotten in connection with this case. 

Q. Now, what else did he say about Parkwood on that occasion, 
sir? A. He mentioned--Mr. Murray mentioned--that they would like to 

81 sell the property, as they were interested in purchasing another 
piece of property which he owned in place of it. 

Q. Now let me ask you this: At that particular time, when the 
price was discussed, Mr. Murray told you that he believed that Parkwood 
Corporation would sell this property for $775,000 net? A. Yes, sir. 

Q. There is no question about that, is there? A. No, sir. 

Q. And there is no question in your mind that when Mr. Murray 
used the word "net" that that meant, between you and Mr. Murray at that 
time, that that meant that neither Parkwood or any seller could be looked 
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to for a commission; isn't that correct? A. No, sir. 

Q. What does the word--or put it this way: When Mr. Murray 
used the term "net," a net price, at that time, what did you understand 
that he meant by it? A. That any commission that we or anyone else 
was to get was to be added to that price as a brokerage fee. . 

Q. And that it would not be paid by the seller? A. And therefore,-- 

Q. Isn't that correct? A. What? 

Q. That it was not to be paid by the seller. That you had to get an 
agreement with a purchaser whereby-- A. That is correct. 

Q. --you would have a price above $775,000; and whatever price 
you obtained above that, that was to be your commission? A. That is cor- 
rect. 

Q. Whether it was $1,000 or $5,000 or $20,000. A. Right. 

Q. So that when Mr. Murray was discussing this particular prop- 
erty, and was using that particular term, "net," you werenot looking to 
Mr. Murray or to Parkwood Corporation for a commission; ‘you knew in 


the ordinary course of business under that type of arrangement you had to 


take care of yourself by procuring a purchaser who was willing to pay 
above $775,000; isn't that correct, Mr. Bush? A. Correct. 

Q. Now, sir, isn't it also a fact, Mr. Bush, that your interest in 
1801 K Street, as far as attempting to sell it was concerned, went back 
to April the 23d, 1957; it didn't begin on August 20 or August 21, 1957 with 
this conversation with Mr. Murray? A. Correct. 

Q. And that you had been working for months, attempting to be 
able to make a deal with respect to this property on the open market with 

83 some person or persons who could purchase such a property as 
that; is that correct? A. We were offering it, yes, sir. : 

Q. And might I also suggest this to you, Mr. Bush, that when you 
found out that the property had been sold to Parkwood, you found that out 
from Dr. Lichtman; isn't that correct? A. That is correct. 

Q. And that Dr. Lichtman told you to contact Parkwood Corpora- 
tion? A. Yes, sir. 

Q. And with respect to the original interest of Dr. Lichtman in it, 
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you brought this property to his attention in May? A. The first time? 

Q. The first time. A. April. 

Q. In April of '57; and where did that take place, Mr. Bush? 
A. In Dr. Lichtman's office. 

Q. And what did he say for you to do with respect to this property ? 
A. He told me to get the information on it; that he was going to move into 
the property and he would like some information on it, as he was inter- 
ested in purchasing it. 

84 Q. And did he also tell you in these words, to "Go ahead and repre- 
sent me"? A. He did. 

Q. Did at any time thereafter Dr. Lichtman ever tell you not to 
represent him any longer?-- A. Never. 

Q. --from that time up to the 27th of September. 

Now following the 21st of August, Mr. Bush, when you went to see 
Dr. Lichtman, and told him that Mr. Murray had been by your office, Dr. 
Lichtman told you at that time that he was not, substantially, that he was 
not interested in purchasing 1801 K Street; is that correct? A. No, he 
didn't. 

Q. All right. When you quoted him the price of $775,000 net, which 
you had learned from Mr. Murray, what was his statement with respect to 
that? A. I didn't quote him that price. 

THE COURT. What was your answer? 

THE WITNESS. I didn't quote him that price. 

BY MR. LANE: 

Q. What did you quote him? A. $795,000. 

Q. And then when you quoted him a price, what did he say? 

THE COURT. To whom was that quoted? 

THE WITNESS. To Dr. Lichtman, in his office. 

BY MR. LANE: 

Q What did Dr. Lichtman say? A. He said, "It's a pretty big 
profit." He said, "How do they figure that?" 

Q. And what did you explain to him? A. I told him that the Park- 
wood Corporation, through Mr. Murray, had indicated that they were 


86 
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receptive to $25,000 profit for themselves, plus a commission to us of 
$20,000, which was less than our usual commission, but that would be the 
price to him. 

Q. And was that acceptable to Dr. Lichtman, Mr. Bush? A. Dr. 
Lichtman told me that he would take the matter up with Max Ammerman. 
As a matter of fact, he called him while we were in the office. And he 
said, 'You'll hear from me." 

Q. Actually don't you recall that he told you that "They will take 
less," that he was not satisfied wih the price of $795,000, in no uncertain 
terms, at that time? A. Oh, he said that he was sure that they would take 
less, because there were certain negotiations going on between him on his 
lease and the Parkwood Corporation. 

Q. All right. 

MR. LANE. I am waiting at this point, Your Honor, because this 
is a new facet that has not been brought to Your Honor's attention with re- 

spect to it, and Iam going to develop it by this question. 

THE COURT. Just proceed. 

BY MR. LANE: 

Q. At the time that Phillips Properties sold 1801 K Street to Park- 
wood Corporation, do you know if there was any lease with respect to Dr. 
Lichtman and that particular property? Do you know the circumstances 
about that? A. Only what Dr. Lichtman told me. 

Q. And he told you about that at the time that you came in with the 
$795,000 figure; isn't that correct? A. Mr. Murray mentioned also that 


there were some negotiations on the lease, which he was representing 
Parkwood on. 
THE COURT. Will you repeat that answer. You let your voice go 


down. 

THE WITNESS. Mr. Murray also indicated, in his conference with 
us, that there had been some conversations with Ammerman and Lichtman 
relative to Lichtman's lease at the same time. 

BY MR. LANE: 

Q. And wasn't it substantially this that Dr. Lichtman told you at 
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the time you were discussing the price, that he had a lease for part of 1801 
K Street,-- A. That is correct. 

87 Q. --and that he was negotiating with Parkwood Corporation and 
with Mr. Murray with respect to the lease at that particular time? A. He 
was negotiating with Miss Phillips, Miss--the representative of the Phillips 
corporation--Miss Byars, Parkwood, and Mr. Murray, Miss Byars repre- 
senting the seller of the property. 

Q. Mr. Bush, I am talking now about the first occasion where you 
had a conversation with Dr. Lichtman after August 21. A. After August 
21 he only spoke of it incidentally in passing. All the particulars which he 
revealed to me were on the 21st of August. Otherwise he said, "We are 
still discussing with Mr. Ammerman, and Mr. Murray is still discussing 
the lease, but only the lease." 

Q. Now, sir, following that occasion did you ever sit down again 
face to face with Dr. Lichtman with respect to this particular property? 
A. Yes, sir. 

Q. When was that? A. About a week after the 21st. He asked us 
on the 2ist of August--asked Mr. Weinberg--to prepare an analysis in 
connection with me topresent to him, showing how the building would work 
out under this lease arrangement, if it goes through, with the American 
Chemical Society, and also pased on its present income. So Mr. Weinberg 

88 and myself worked together on making up a data sheet, which we 
presented to him about a week later, giving him our analysis of it. 

Q. Is that one of the documents that has been identified in evi- 
dence? A. I would have to take a look at it to let you know. 

(Being handed an exhibit:) No, sir. 

Q. Did you submit that to Dr. Lichtman, the analysis that you 
have just referred to? A. Mr. Weinberg and myself did. 

Q. When? A. About a week after the 21st, maybe a few days less. 
It was pretty soon after the 21st. 

Q. And where did you present it to him? A. In his office at 1801 K. 

Q. And did you do anything more than present it to him at that 
time? A. We discussed it with him, how we arrived at it. 
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Q. And how long was that conversation? A. Oh, I don't think it 
went over 15 or 20 minutes. 

Q. Now the other time that we spoke about, where you came in 
originally with the price, how long were you with him on that occasion, 
Mr. Bush? A. On the 21st? 

89 Q. Yes, sir. A. Oh, we were with him at least an hour, an hour 
and a half. 

Q. And as a result of the second meeting, after you presented this 
analysis to him, was there any conclusion reached by him at that time? 
A. Only to this effect, that that was fine, that looked good, he was going to 
send it to Mr. Ammerman right away, and we would hear from him very 
shortly, as he felt sure that they were going to make a deal very quickly. 

* * * * 

THE COURT. You may proceed. | 

BY MR. LANE: 

Q. Now, Mr. Bush, when you talked to Mr. Murray on the night of 


the 20th of August, did you ask him what position, if any, he held in Park- 
wood Corporation? A. I didn't ask him that question. 


Q. Did you ask him whether he had any interest, financial or other- 
wise, with Parkwood Corporation? A. That I don't recall. 

Q. Did Mr. Murray tell you that he had any position in Parkwood 
Corporation? A. He stated that he had authority to act in their behalf. 

Q. That is not responsive to my question, Mr. Bush. I want you 

to answer my question directly. Did he tell you that he had any 
position in the corporation itself, as president or vice president, secre- 
tary, or anything of that nature? A. He has never mentioned it. 

Q. And during the time that you and Mr. Weinberg talked to him 
on the next day, was there any inquiry made of Mr. Murray with respect 
to what his position was in that corporation? A. Not in the corporation. 

Q. Allright. Now, isn't it a fact that what Mr. Murray told you 
was simply this, that he was directed to talk to you following your visit 
to the Orsinger office? A. That is correct. ; 

Q. And that was the sum and substance of what was told to you by 
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Mr. Murray as to the reason for his being there talking about the property 
of Parkwood? A. No. 

Q. With respect tohis relationship to Parkwood, wasn't that the 
gum and substance of it, Mr. Bush? A. No. 

Q. All right, what else did he say with respect to his relationship 
to Parkwood? A. He said he had a very close relationship, because he 
had offered them the Holmes Bakery property, which they were interested 

98 in and told him if he would dispose of the property which they had 
just bought, being 1801 K Street, that they would then be in aposition to go 
into his deal. And he said, "I've got a very selfish interest in seeing that 
it goes through, and I am going to sell this property and I know you have a 
client who is interested in it. So I want you to handle this deal and put it 
over.” 

Q. Now, other than that he had this particular property, the 
Holmes property--which you were familiar with; correct? A. That is 
correct. 

Q. You knew that he did own that property? A. I did. We had it 
for sale. 

Q. You know as a matter of fact that he was attempting to sell it 
to Parkwood? Correct? A. Not until that day. 

Q. Right. As a matter of fact, you know from yourown business 
experience it was in fact sold to Parkwood, don't you? A. After the other 
deal, after he had concluded the other deal with 1801. 

* * * * 

Q. What else was there said with respect to it? A. To? 

Q. To you and Mr. Weinberg on that occasion. A. Well, Mr. Mur- 
ray said to us that he wanted us to continue these negotiations; that he had 
no interest in it except to see that he could consummate his other deal; 
and he knew that we were in a better position to make a deal with Licht- 
man than anybody else, because of our friendship, and for us to go ahead. 

And I said, "Well, where do we come in?" I said, "We are not 
working for nothing. We are a broker." 


He said, "Well the price is 775." 
I said, "We are not interested in it." I said, "We've got to have a 
commission." 
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He said, Well add your commission.” I said, "Who's going to pay it?" 
He said, ''Add it and the seller will pay it." 
Q. And when you said, "What's in it for us," as far as the commission 
is concerned, didn't he say "Nothing?" In other words, "It's a net deal''? 
100 A. He said, "That's up to you." AndI said, Well, we are not offer- 


ing the property. We are in the brokerage business. We're not going to of- 
fer the property unless we make a commission." 

He said, ''Well you're entitled to it. Go ahead." He said, "You are 
authorized to do it." He said, "That's all right. All I want is for you to 
give them $775,000 an Anything over that is yours." 

* * 


* 

Q. Now, have you said everything with respect now to what Mr. 
Murray said was his relationship to Parkwood? A. Yes, sir. 

x * * * 


112 CROSS EXAMINATION 
BY MR. DOOLEY: 
Q. Mr. Bush, did you ever meet Mr. Orsinger? Have you ever met 
him? A. Yes,I have met him 


Q. When, for the first time? A. After this property had been sold. 
* * * * 


113 Q. What was Dr. Lichtman's reaction to the presentation that you 
made to him? Was it favorable or was it negative? A. It was favorable, 
predicated upon the lease which was being developed at that time with the 
Chemical Society. 


Q. Did you not testify yesterday, Mr. Bush, that Dr. Lichtman said 
something to you to the effect that the price was too high? A. That is right. 


Q. And when was it he saidthat? A. Onthe 21st of August. 
Q. And that was on the basis of the analysis you gave him? 
A. That was on the basis of his study of the property. 

* * * * 


FURTHER CROSS EXAMINATION 
BY MR. LANE: 
Q. Did there ever come a time when it was expressed to you by Dr. 


Lichtman that he thought the price was not too high? A. No. 
* * * * 


VICTOR J. ORSINGER, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. EARNEST: 
Q. Your name is Victor J. Orsinger? A. Yes, sir. 
Q. You are an attorney and a member of this Bar, and have been for 
115 how long, sir? A. For about 10 years, sir. 
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Q. Back in the year of 1957 you were also president of the Park- 


wood company, were you not? A. Yes, sir. 
Q. And still occupy that position as president? A. Yes, sir. 
* * * * 

Q. After the Parkwood company had purchased premises 1801 K 
Street, Northwest, you turned over to Jerome Murray the rent rolls and 
operating statements in connection with that building, did you not? 

A. Yes, sir. 

Q. And he acted as kind of a consultant to you in the management 
and operation of the building? A. Yes, sir. 

Q. And that, among other things, included leases; is that cor- 
rect? The procurement of leases for the building? A. With the existing 
tenants, yes, sir, as part of the management. 

Q. Yes, sir. And at the time that you took possession, or your 
company took possession, Dr. Irving Lichtman was a tenant in possession, 
was he not? A. Yes, sir. 

116 Q. And you were interested in trying to have him vacate, were 
you not? A. Yes, sir. 

Q. And in that connection Mr. Murray also represented your in- 
terest in trying to have Dr. Lichtman vacate the building, did he not? 

A. Yes, sir. 

Q. You and Dr. Lichtman became quite hostile about this matter, 
did you not? A. Yes, sir. ‘ 

Q. Now, after you had acquired premises 1801 K Street, you 
stated to Murray, did you not, that if the premises could be resold before 
your settlement, that you would take $25,000 over and above your pur- 
chase price of $7 50,000? 

THE COURT. To whom did he say this? 

MR. EARNEST. To Murray. 

THE WITNESS. No, sir. 

BY MR. EARNEST: 

Q You didnot? A. Murray said it to me. 

Q. Did you not state to your office associates, on occasions when 
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Murray was in there, that if the matter could be settled before your set- 
tlement of your initial purchase, that you would take $775,000 net? 
117 A. Yes, sir. 

Q. Yes, sir. And Murray was in your office almost weekly, was 
he not? A. Yes, sir. 

THE COURT. Perhaps I didn't follow the question. Did you ask 
him whether he made that statement to Murray? 

MR. EARNEST. Yes, Your Honor, that he would take $775,000 
net. 

THE WITNESS. I didn't make the statement to Murray, sir. If 
I may explain, we bought the building-- 

THE COURT. To whom did you make the statement? 

THE WITNESS. The statement was made in the office, because 
of the existence of a lease that we couldn't cancel. 

THE COURT. All we want to know is to whom the statement 
was made. 

THE WITNESS. It was made in the presence of Murray, in the 
Office. 

BY MR. EARNEST: 

Q. Yes, sir; thank you. 

Now there came a time, did there not, when you became inter- 
ested in attempting to negotiate a lease with the American Chemical 
Society? Correct, sir? A. Yes, sir. 

Q. And in connection with those negotiations you were repre- 

118 sented by Jerome Murray and by his son-in-law? A. No, sir. I 
was represented by William Althoff and Weaver Brothers. 

Q. You were? A. Yes, sir. 

Q. Were there any occasions when Murray was present and par- 
ticipated in those discussions being carried on between Weaver Brothers 
and the gentleman that you have mentioned? A. Yes, as a friend and 
consultant. 


Q. And at least on one occasion you were there present also, 
were you not, when Mr. Murray was present? A. At Weaver 
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Brothers, yes, sir. 

Q. And on that occasion he was rendering advice to you in con- 
nection with certain of the complicated provisions in the lease which were 
under discussion? A. Yes, sir. 

Q. Now there came a time when there was presented to youa 
proposed contract signed by one Irving S. Lichtman for the purchase of 
these premises; correct? A. Yes, sir. 

Q. And I show you a photostat copy of an agreement dated Sep- 
tember 25, 1957 and ask you if that is the contract which was presented 
to you at or about that date. A. Yes, sir. 

119 MR. EARNEST. I now offer in evidence this contract, previously 
identified in the pretrial order as Plaintiff's No. 4. 
THE COURT. It may be admitted. 
THE DEPUTY CLERK. Plaintiff's Exhibit No. 6. 


(Contract September 25, 1957 was 
_ marked and received in evidence 
as Plaintiff's Exhibit No. 6.) 


THE COURT. You may proceed. 

BY MR. EARNEST: 

Q. Now who presented this contract, being Plaintiff's No. 6, to 
you? A. Jerome Murray. 

Q. Jerome Murray brought it to you, right? A. Yes, sir. 

Q. And when you received it, did you have any discussion with 
Dr. Lichtman, who had signed it as purchaser? A. No, sir. 

Q. And, as a matter of fact, you never had any direct contact with 
either Dr. Lichtman or Max Ammerman in connection with negotiations 
leading up to the submission of this written offer, did you? A. Up to the 
submission, sir? 

Q. Yes, sir. A. I had none. 

120 Q. And the only communications that you had relating to negotia- 
tions culminating in the submission of this offer was by and through 
Jerome Murray? A. That is correct. 

Q. Now I note that on the back of the contract--the second page, 
I believe it is, if Your Honor pleases--that certain addendas were made. 


% - — 
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A. Yes, sir. 

Q. And then were apparently scratched out. Is that right? 
A. Yes, sir, correct. 

Q. And you made that first addendum to the contract, on page 2, 
did you not? A. Yes, sir. 

Q. And after you had made it, you delivered it to Jerome Murray 
and instructed him to take it back to Dr. Lichtman? A. Yes, sir. 

Q. And he did so, did he not? A. Yes, sir. 

Q. And then on the 27th of September there was a meeting atten- 
ded by Jerome Murray and by you and Dr. Lichtman; is that correct? 

A. Yes, sir. 
Q. In between September the 25th and September the 27th, you 
121 had had no direct contact with Dr. Lichtman; correct? A. No, sir. 

Q. Had Mr. Jerome Murray reported back to you subsequent to 
his taking the contract as amended by you back to Dr. Lichtman, as to 
Dr. Lichtman's attitude about the change? A. He said they wanted to 
talk to me about it. The meeting of the 27th was set up. 

Q. And who was present at the meeting on September the 27th? 
A. Mr. Murray, myself, Dr. Lichtman, and Max Ammerman. 

Q. And where was the meeting held? A. At Dr. Lichtman's 
office, at 1801 K Street. 

Q. And what happened at this meeting, sir? A. The meeting was 
going on when I arrived, and they told me that the amendments I had made 
on the back of the contract were not acceptable to them. 

THE COURT. To whom? 

THE WITNESS. To Dr. Lichtman. 

THE COURT. Who was at the meeting? 

THE WITNESS. Dr. Lichtman, Max Ammerman, Jerome Murray 
and myself. 

At this point I had a contract signed by Lichtman which I had made 
addenda to on the back, and I presumed that Max Ammerman was there 
as his attorney. And I was informed that the amendments I had made, 
one of which was to increase the price, was not acceptable to them. We 
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122 discussed the matter for about 15 or 20 minutes; and then, using 
a typewriter in Dr. Lichtman's office, the third writing, which is the 
second on page 2 of that contract, was entered into, drawn up, and signed. 

It was also at that time, Counsel, that the part in the first amend- 
ment on the second page was scratched off. 

BY MR. EARNEST: 

Q. Now the words "net" or "no commission," which now appear 
in the addenda which you made to the contract, did not originally appear 
in the contract as submitted by Lichtman? Is that correct? A. The 
words "net," no, sir, they did not appear. 

Q. And it is a fact, is it not, that prior to the signing of this 
agreement on September 27th that there was a discussion about payment 
of commissions to Weinberg & Bush? Isn't that a fact, sir? A. Sir, the 
date, will you-- 

Q. Prior to the signing of the contract on September 27th. 

A. Will you please ask the question again. Iam sorry. 

MR. EARNEST. Will you please read it, Mr. Reporter. 

THE COURT. Yes. Let the reporter read the question. 

THE REPORTER (reading): 

"Question: And it is a fact, is it not, that prior to the 
signing of this agreement on September 27th there was a discus- 
sion about payment of commissions to Weinberg & Bush? Isn't 
that a fact, sir?" 

THE WITNESS. There were no discussions in my presence. 

BY MR. EARNEST: 

Q Were you not told on this occasion by Jerome Murray as to 
the interest of Weinberg & Bush in this contract, sir? A. No, sir. 

Q. You were not? A. I left the meeting, and I understand it was 
discussed later. 

Q. And isn't it a fact, to refresh your recollection, that it was 
discussed and that is why you made the amendments in the contract to 
provide for a net or no-commission deal? A. No, sir. 

Q. And isn't it a fact that on this occasion that Max Ammerman 
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and Lichtman said that if any commissions were due they would take care 
of them, and go ahead and amend your contract by making it a net con- 
tract? A. They did not say that in my presence. 

Q. Well isn't it a fact that they stated to you that they wanted to 

124 make a net deal? A. I told them a net deal was the only deal I 

would take. They offered 775, which was a net deal. That is the only 
amount that I would take. 


THE COURT. Well did you expect to compensate Jerome Murray? 

THE WITNESS. No, sir. He was a family friend for many years. 
He is not a broker. His interest in this thing, as far as I was concerned, 
was to help me set up the management of the thing. 

THE COURT. You say he is not a broker? What is his occupa- 


tion ? 

THE WITNESS. He is an investor in his own right, to my knowl- 
edge. 

BY MR. EARNEST: 

Q. He is not a broker, but his son-in-law is, who was working on 
the lease with the American Chemical? Correct, sir? A. Yes, sir; 
William Althoff is a licensed broker. 

Q. And you did not expect to compensate Jerome Murray for his 
services, because if you effected a sale of 1801 K, you expected to purchase 
the Holmes property that Jerome Murray owned; isn't that right, sir? 

A. That is a statement that has been said by Murray. It is not a state- 
ment said by me. I had resources to buy Jerome Murray's other prop- 
125 erty, and it had no relation to this deal. 

Q. Well it is a fact that after you sold the property to Lichtman 
you did buy Jerome Murray's property and paid him a million three hun- 
dred odd thousand dollars forit; isn't that a fact? A. Yes, sir. 

THE COURT. I don't think that is relevant. 

MR. EARNEST. I was only going into the question why he wasn't 
going to compensate Jerome Murray, because he wanted to sell his build- 
ing, Your Honor, this building, so he could in turn sell his to these people. 

BY MR. EARNEST: 
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Q. Now let me ask you this. When this contract, being Plaintiff's 
No. 6, was presented to you, by Jerome Murray, did you or did you not 
make inquiry as to whether or not any broker was involved in the nego- 
tiation of this contract? A. No, sir. Murray walked in unsolicited with 
this contract one morning and said, "Now here's a situation from Dr. 
Lichtman where he will take this property off your hands. You're stuck 
with him as a tenant." 

I said, "It is completely unacceptable." 

He said, "Well, what would you take?” 

I said, "The least I would take would be 775 net." I said, "Iam 

126 not going to bother signing this. You might as well just tear it up.” 

He said, ‘No, don't do that. Turn it over and write on the back 
what you would take." 

So it was in my own Office that first amendment on page 2 was 
typed up, as representing the things I would take. And he then took that 
back to Lichtman. 

Q. When you had the meeting on the 27th which resulted in the 
further amendment reflected on page 2, did you or did you not make in- 
quiry of either Max Ammerman or Lichtman on that occasion as to 
whether or not any broker was involved in the negotiation and submission 
of this contract? A. No, sir; there was no reason to. I was dealing with-- 

Q. My question is did you do it? A. No, sir. 

Q. You did not. And your memory is quite firm; you recall that 
you made no such inquiry? A. Absolutely. 

Q. Your memory is better today, I take it, than when your depo- 
sition was taken back on April 17, 1958. A. I doubt that. 

Q. Do you recall that you were asked this question and made this 


answer, on page 23?-- 
"Mr. Orsinger, did you make any inquiry before this con- 
127 tract was signed as to whether any broker was involved directly 
or indirectly in the procuring of the contract? 
"Answer: I can't remember." 


Do you recall that question and answer? A. Yes, sir. 
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MR. EARNEST. May I have the exhibits for a second? (The ex- 
hibits were handed to counsel by the deputy clerk.) 

BY MR. EARNEST: 

Q. I show you Plaintiff's Exhibit No. 2, which has been received 
in evidence. That reflects, does it not, the tenants in this building, the 
expiration dates of their leases, and the amount of rentals? A. Yes, sir. 

Q. And I show you also Plaintiff's Exhibit No. 3, which is a 
statement of operations of 1801 K Street, Northwest, reflecting opera- 
tions for the period stated therein. Correct, sir? A. Yes, sir. 

Q. And this was information that you gave to Jerome Murray 
that you testified to? A. Yes, sir. 

Q. And of course this is highly confidential information, is it 
not? A. Yes, sir. 

128 MR. EARNEST. May I borrow the contract, Exhibit No. 6, for a 
moment? (The exhibit was handed to counsel.) 

THE COURT. You may proceed, Mr. Earnest. 

BY MR. EARNEST: 

Q. I direct your attention to the first addendum, as I have called 
it, on page 2 of the agreement, and in particular to line or paragraph 
number one, which states 'no commission."" At whose instance was that 
language inserted? A. I would say it was mine, undoubtedly. 

Q. You knew, did you not, by virtue of your many years of ex- 
perience in the real estate business, that if a broker was involved he 
would normally expect a commission on the sale, of course? :A. Yes, 
sir. 


Q. And you knew that on the face of this contract, dated Septem- 
ber 25, as submitted to you that it did not exclude the payment of any 
commission ? 

MR. DOOLEY. I object to that question, Your Honor. I think 
counsel is arguing. 

THE COURT. This is an adverse party, or an officer of an ad- 
verse party. So questions in the nature of cross-examination are permis- 


sible. Objection overruled. 
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MR. EARNEST. Will you read the question, please, Mr. Reporter. 

THE COURT. You may read the question. 

(The last question was read by the reporter.) 

THE WITNESS. No, sir; it was blank. 

BY MR. EARNEST: 

Q. And yet you tell us that you made no inquiry as to whether a 
broker was involved or not? A. No, sir. 

MR. EARNEST. Will Your Honor indulge me just a minute? 

BY MR. EARNEST: 

Q. Mr. Orsinger, Mr. Dooley, present counsel here in Court for 
the defendant Parkwood, is likewise an officer of the defendant Parkwood 
company, is he not? A. Yes, sir. 

Q. And he occupied what position back in, say, from January 1, 
1957 on? A. A director and an officer, namely, secretary. 

Q. Yes, sir. Now itis a fact, is it not, that around the latter part 
of August of 1957 you learned that William L. Bush, of Weinberg & Bush, 
had called af your office and evidenced some interest in premises 1801 
K Street, Northwest? You learned that, did you not? A. He did not 
identify the property. He called and left his card. He did not identify 
the property. 

THE COURT. Who was that? 

130 THE WITNESS. Mr. Bush. Mr. Bush came in, saw Mr. Dooley-- 
I was not there--and he left his card. 

BY MR. EARNEST: 

Q. Well, itis afact-- A. Excuse me, Counsel. Iam sorry. He 
did mention the property. I am sorry. 

Q. Yes, sir. Go ahead. A. He did not identify any further de- 
tails, whether he was interested in sale or lease, or who his clients were, 
or anything. He did identify the property. 

Q. Yes, sir, he identified it by street number,-- A. Yes, sir. 

Q. --as 1801 K Street. Is that not right? A. Yes, sir. Iam 
sorry. 

Q. Yes, sir. And he left his card there? A. Yes, sir. 
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Q. And it is a fact that you called Jerome Murray and told him that 
William L. Bush had been there, had indicated an interest in this property, 
and left his card there? That is a fact, is it not? A. Yes, sir. 

Q. And you know it to be a fact, do you not, that on the following 
day Jerome Murray met with William L. Bush and J. E. Weinberg in order 
to discuss these premises, 1801 K Street, Northwest? A. I learned about 

131 it after the meeting. 

Q. Yes, sir. And from and after that time, down until the submis- 
sion of this contract on September 25, 1957, any contact that you had with 
Lichtman in respect to this contract was wholly and solely through Jerome 
Murray; is that not a fact? A. Yes, sir. 

MR. EARNEST. I think I have asked this witness this question, but 
I would like, for the sake of being repetitious, to ask it again, if Your 
Honor pleases, because my recollection as to his answer is not quite 
clear. 

THE COURT. You may. 

BY MR. EARNEST: 

Q. I want to ask you this question: Isn't it a fact that prior to the 
time that this contract was signed on September 27, 1957, that Jerome 
Murray, who was there present with you, advised you of the interest of 
Weinberg & Bush in this deal as brokers? 

THE COURT. Who advised him? 

MR. EARNEST. That Jerome Murray advised him-- 

THE COURT. Oh yes. 

MR. EARNEST. --of the interest of the plaintiffs in this transac- 
tion as brokers. 

THE WITNESS. I have no recollection of that. That is why Iam so 
positive about it. My answer before was "no, sir," when you asked the 

132 question before, sir. 

BY MR. EARNEST: 

Q. And your answer now is you don't recall? A. Idon't. He 
never brought it up to me. It would have been a red flag, had he, because 
the contract was silent. If there was a broker in this town interested, it 
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would have changed the whole picture. 
Q. Isee. A. ButI was dealing with principals. 
* * * 
CROSS EXAMINATION 
BY MR. DOOLEY: 
* * * * 
133 Q. Did you authorize Mr. Murray to list the property for sale 
through Weinberg & Bush? A. Absolutely not. He had no such authority. 
MR. DOOLEY. May I have the exhibits, please? 
(The exhibits were handed by the Deputy Clerk.) 
BY MR. DOOLEY: 
Q. I show you Plaintiff's Exhibits No. 2 and 3, and I ask you to 
tell us if they came from the files of Parkwood. A. Yes, sir, they did. 
Theywere prepared by auditors employed by us. 

Q. And they had been turned over to Mr. Murray, had they not ? 
A. Yes, sir. 

Q. For what purpose? A. To set up the management of the build- 
ing. 

Q. Was that the function that he was supposed to take up? A. That 
was the only function he had up there. 

Q. To manage the building for Parkwood? A. Yes, sir. 

Q. Did you authorize Mr. Murray at any time, or at the time that 

134 these exhibits were turned over to Weinberg & Bush, had he been 
authorized to turn those exhibits over? A. Absolutely not, to no one. 
THE COURT. Authorized to do what? 

MR. DOOLEY. To turn those exhibits over to Weinberg & Bush. 

THE WITNESS. No, sir. 

BY MR. DOOLEY: 

Q. When, Mr. Orsinger, did you learn, for the first time, that 
Weinberg & Bush, as brokers, had some interest or concern, or claimed 
that they had an interest, in the transaction involved in the contm=t of 
September 27th, 1957? A. Some days after that September 27th meeting. 

Q. And you had never heard of Weinberg & Bush being involved 
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in this transaction before-- 

THE COURT. Just a moment. I don't think you should testify. 

BY MR, DOOLEY: : 

Q. Had you ever heard, prior to some days after the 27th of Sep- 
tember, 1957, that Weinberg & Bush claimed any interest? A. In this con- 
tract? No, sir. 7 

Q. And again, you had never authorized Mr. Murray ‘to list the 
property for sale with Weinberg & Bush? A. Or anyone. 

135 * * * 
CROSS EXAMINATION 
BY MR. LANE: 
* * * * 
136 Q. Mr. Orsinger, with respect to the documents that you referred 
to that had been turned over to Mr. Murray, what instructions, if any, had 
you given him with respect to their use? A. I told Mr. Murray to study 


them, analyze them, to discuss with the tenants the leases, all the things 
that are necessary and part of management, to take whatever steps are 


necessary to collect rents, hire and fire employees, and so forth. 

Q. Now, at that same time you knew you had discussed a sale of 
this particular property in your office; isn't that correct ?--at about this 
same time. A. With whom, sir? 

Q. With Mr. Murray. A. There is a missing link, if you permit 
me. A sale generally? | 

137 Q. Yes. A. Or to Dr. Lichtman? 

Q. Not to Dr. Lichtman. A sale generally. A. Oh yes, sir. 

Q. And with respect to that, at that particular time, and subse- 
quent to that time, he told you about his efforts with respect toa Mr. 
Broady, to bring in a deal to Parkwood with respect to 1801 K Street; 
isn't that correct, Mr. Orsinger? A. That is correct. 

Q. And when Mr. Murray brought that matter to your attention, 
that he was bringing in or dealing with a prospective purchaser of that 
particular building, did you tell him to cease his efforts with respect to 
it? A. No, sir. 


MR. LANE. That is all. 

* * * 

138 J. ALBERT WEINBERG, JR., 
being first duly sworn, was examined and testified as follows: 

* * * * 
DIRECT EXAMINATION 

BY MR. EARNEST: 

* * * * 

140 Q. Mr. Weinberg, directing your attention to around August 21, 
1957, was there an occasion when you had a discussion with Mr. Jerome 
Murray about premises 1801 K Street, Northwest? A. Yes, sir. 

Q. And who was present on that occasion? A. There were two 
conversations that were very close together. 

THE COURT. Speak a little louder and a little more distinctly. 
Everybody has to hear you. This is nota conversation in your private 
office. 

THE WITNESS. There were two conversations very closely to- 
gether, and I cannot say for certain who was at each of the two. Mr. Mur- 
ray and I were together for a little while alone, Mr. Althoff, and then Mr. 
Bush; and Mr. Althoff and Mr. Murray. 

BY MR. EARNEST: 

Q. Very good, sir. 

141 What if anything was said by Mr. Jerome Murray as to why this 
conference had been set up, or what was the reason for being there ? 

A. The fact that he understood that we had a party interested in purchas- 
ing 1801 K Street, Northwest, and that he was talking to us as representa- 


tive of the contract owners, the Parkwood corporation. 
Q. And the contract owner was the defendant Parkwood here? 


A. Yes, sir. 

Q. What if anything did he say about what price would be accept- 
able to the defendant Parkwood, the contract owner? 

MR. DOOLEY. If the Court please, may I offer an objection on be~ 
half of the defendant Parkwood, upon the ground that there has not been 
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evidence of Murray's agency. 

THE COURT. That goes to the question as to whether the plaintiff 
has a cause of action. I am going to admit this testimony. Of course, 
authority has to be proven; but in the meantime I am going to admit this 
testimony. It is certainly admissible as against the defendant Murray. 

MR. DOOLEY. I am objecting, Your Honor, on behalf of Parkwood, 
of course. | 

THE COURT. And so far as the defendant Parkwood is concerned, 
there has been testimony from which I presume plaintiff's counsel will ask 

142 the Court to draw an inference that Murray was an authorized 
agent of Parkwood. : 

Now, I don't decide questions of sufficiency of proof on objections 
to evidence. After the evidence is all concluded, then I decide whether the 
case has been proved. : 

The evidence is certainly admissible. You know, in building a 


house you lay one brick at a time; and you can't say to a man, "Well, you 


haven't got a house, because you have only laid one brick." You have to 
wait until he says, "Iam through.” And then you have to determine whether 
he has finished his house. 

MR. EARNEST. May the reporter read the question back, if Your 
Honor please? 

THE COURT. Yes, you may have the question read. 

(The last question was read by the reporter:) 

“Question: What if anything did he say about what price 
would be acceptable to the defendant Parkwood, the contract 

owner ?" 

THE WITNESS. That the transaction, if successful, would have to 
be at a price that Parkwood would receive $775,000 for themselves. And 
then we got into a discussion as to actual price quoted. 

BY MR. EARNEST: 

Q. Can you tell us whether or not there was any discussion on this 

occasion relative to commission? A. Yes, sir. 

Q. Tell us what that was. A. There was quite a discussion as to 
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the commission. For a what is generally termed a full commission, the 
price would have to be close to $800,000; and he questioned whether or not 
our people would pay that amount. And we discussed that at quite some 
length. 

And then Mr. Bush, who was actually handling this transaction, 
indicated that he thought it would be equitable if we would reduce the 
commission to $20,000 and quote a price of $795,000. That was after con- 
siderable discussion of many amounts. 

Q. So that if there had been a sale, then, on these terms as then 
discussed, who would have been paying the commission of $20,000? 

A. It was my understanding that it would be Parkwood. 

Q. What if any discussion was had in respect to a submission of 
these premises to Dr. Irving Lichtman, at this meeting? A. We told him 
who theparty we had at interest was--the name of Lichtman and Ammer- 
man. 

THE COURT. What was your answer? 

THE WITNESS. We told him the names of our parties that we 
thought might be interested, who had been interested previously, were 

144 Dr. Lichtman and Mr. Ammerman. 

BY MR. EARNEST: 

Q. Following this discussion, did there come an occasion when you 
or Mr. Bush discussed the matter further with Dr. Lichtman? A. Yes, 
sir. 

Q. And when was that, sir? A. That was probably the next day, 
because actually-- 

THE COURT. Well just answer the question and then stop. Let 


counsel ask the proper questions. He knows what sort of questions to ask. 
You were just asked for a date. The answer is the next day ? 
THE WITNESS. Probably so. 
THE COURT. Probably it was the next day. 
BY MR. EARNEST: 
Q. And who was present on this occasion? A. Mr. Bush, Dr. 
Lichtman and I, and-- 
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Q. Where did the meeting--I am sorry. A. Iam not sure whether 
or not Mr. Bush's son went to that other meeting or not. 

Q. Where did the meeting take place? A. At Dr. Lichtman's 
office. : 

Q. Tell us how and in what manner the property was presented on 
that occasion to Dr. Lichtman. A. At the $795,000. And in the meantime 

145 we had obtained from Mr. Murray-- . 

THE COURT. No; just answer questions. Don't bring in any out- 
side elements. If they are needed, counsel will ask the proper question. 

MR. EARNEST. I will strike my last question, if I may, Your 
Honor. And may I ask a preliminary question? 

BY MR. EARNEST: 

Q. At the meeting with Jerome Murray, is it or is it not a fact that 
you received rent rolls and an operating statement covering these premi- 
ses? A. We got those from him later. 

Q. Yes, sir. A. That afternoon or the next morning. 


Q. Yes, sir. And on the first meeting then with Dr. Lichtman, did 
or did you not have those documents with you? A. Yes, sir. 


Q. Tell us what happened on this occasion, in the presentation of 
this property to Dr. Lichtman. A. We had the photostats of the rent rolls 
and operating expenses previously. We had a photostat of a contract be- 
tween Phillips Properties and Parkwood, which had been furnished us by 
Mr. Murray. 

We started to go over the figures that were on the sheets, ledger 

146 sheets, whatever they may be; and Dr. Lichtman said, "Well, 
you've had experience in this. Analyze it for me and give me a letter 
breaking it down and codifying it." And I went back, and we worked up a 
letter on it, and submitted that to him the next day. 

MR. EARNEST. May I have Defendant's No. 1 for identification? 

BY MR. EARNEST: | 

Q. I show you a document designated Defendant's Exhibit No. 1 
for identification. Is or is not that the memorandum which you state you 
prepared? A. Yes, sir. 
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MR. EARNEST. I offer this in evidence as Plaintiff's Exhibit No. 
1, replacing one that I previously withdrew. 

THE COURT. It may be received. 

MR. DOOLEY. Your Honor, may I see it? 

THE COURT. I beg pardon? 

MR. DOOLEY. I have never seen it, Your Honor. 

MR. EARNEST. I am sorry. 

THE COURT. Oh, I thought you had seen it. 

MR. DOOLEY. No. 

THE COURT. It is Mr. Lane who had it marked. 

MR. LANE. I had it marked for identification, Your Honor. I 
haven't read it myself, because-- 

147 THE COURT. You produced it. 

MR. LANE. I did--or rather they produced it, at my request. 
But I haven't had a chance to read it. 

MR. DOOLEY. May I have a few moments to read it? 

THE COURT. The only matter of importance is not the contents of 
the document but the fact that a document was handed by the witness or his 
partner to Dr. Lichtman. 

Isn't that the only purpose for offering it? 

MR. EARNEST. That is correct, sir. 

THE COURT. Very well. 

MR. DOOLEY. It is asserted by plaintiff's counsel, of course, that 
this is being offered on behalf of Parkwood. 

THE COURT. It is admitted. You can read it during the noon re- 


THE DEPUTY CLERK. Plaintiff's Exhibit No. 7. 


(The property analysis, heretofore 
marked for identification as Defend- 
ant's Exhibit No. 1, was marked and 
received in evidence as Plaintiff's 
Exhibit No. 7.) 


THE COURT. It is not admitted as proof of the facts therein 
stated, but only as proof of the fact that this document, containing a 
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purported analysis, was handed by the witness or the witness' partner to 
Dr. Lichtman. 

MR. EARNEST. Precisely. 

THE COURT. Very well. You may proceed. 

148 BY MR. EARNEST: 

Q. Now, Mr. Weinberg, tell us how and in what manner, then, you 
next contacted Dr. Lichtman, if you did, after this analysis had been pre- 
pared, which is Plaintiff's No. 7. 

THE COURT. Will you repeat your question, and simplify the 
question. 

MR. EARNEST. Yes, sir. 

BY MR. EARNEST: 

Q. After the preparation of this analysis, what if anything was 
done with it? A. We went back to Dr. Lichtman's office with it, handed 
it to him and had a discussion concerning it. 

Q. Did or did he not indicate whether or not he was agreeable to 
make an offer on the property at that time? A. Your Honor, I am con- 
fused as to exactly what he is asking. 

THE COURT. Very well. Then let thereporter read the question. 

(The last question was read by the reporter.) 

THE WITNESS. Yes, he did, in so far as interest continuing in 
the property. 

BY MR. EARNEST: 

Q. Did he request any further analysis to be made by your office? 
A. No, sir, not to me. : 

149 Q. Not to you. Could you tell us approximately the date on which 
this analysis was submitted by you to Dr. Lichtman? A. Somewhere 
between the, I believe, between the 22d and 24th of August. | 

Q. From and after the date of the submission of this analysis, 
did you have any further contact personally with Dr. Lichtman in connec- 
tion with this matter? A. No, sir. 


Q. You did not? A. No, sir 
* * 
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CROSS EXAMINATION 

BY MR. LANE: 

* * * * 

152 THE WITNESS. There was a discussion at one time, Mr. Murray 
suggested, which we rejected, that we quote a price of $780,000, so there 
would be a $5,000 commission. And the question of $24,250 commission 
was discussed. 

BY MR. LANE: 

Q. Who made that particular proposal or made that statement with 
respect to it? A. That was Mr. Bush, or Mr. Bush and me together, as 
being what would be the regular commission, so to speak. 

Q. Now you mentioned the figure of $20,000. Was that a joint dis- 
cussion between you and Mr. Bush to round off the figure, in making a 
presentation? A. It was left with--that conversation was left with the 
idea that consideration should be given as to the price to be quoted so 
that there would be enough in excess of $775,000 for Parkwood to pay us 
acommission. And after all this discussion, inasmuch as Mr. Bush had 

153 been doing most of the work in this, we came to no conclusion at 
that time and Mr. Bush said he wanted to think it over. And he came in 
later and said he had come to the conclusion that $20,000 was fair and he 
was going to quote the $795,000 price. 

Q. Now in this discussion, when Mr. Murray used the words 
775,000 net," Mr. Weinberg, didn't you understand that to mean that 
there would be no commission payable by Parkwood, but that any addi- 
tional amount above $775,000 which you could obtain from a prospective 
purchaser would be the amount of commission to which Weinberg & Bush 
would be entitled? A. Could I ask that question to be read back, sir? 

THE COURT. Yes indeed. 

Mr. Reporter, will you please read the question. 

(The last question was read by the reporter.) 

THE WITNESS. Essentially, yes, sir. 


* * * * 


MR. EARNEST. If the Court please, that completes our testimony, 
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154 and at this time I would respectfully move the Court to rule that 
the evidence or the testimony which has been received from the witnesses 
Bush and Weinberg is applicable not only to the defendant J erome Murray 
but to the defendant Parkwood as well. 
THE COURT. Yes, Iam going to admit the testimony as against 
all of the defendants now in the case. ; 
MR. EARNEST. Thank you, Your Honor. Then we rest. 


* * * * 


ON MOTION OF DEFENDANT PARKWOOD 
INCORPORATED TO DISMISS THE COMPLAINT 


MR. DOOLEY. If the Court please, I move to dismiss the com- 
plaint against the defendant Parkwood, upon the ground that there is in- 
sufficient evidence in this case to establish prima facie that Jerome Mur- 
ray had any authority to engage Weinberg & Bush to consummate a sale 
or attempt to consummate a sale of the property known as 1801 K Street 
to Lichtman or anybody else. The fact of the matter is, from Orsinger's 


testimony this morning, he never heard of Weinberg & Bush until after 
the thing was all over. 

THE COURT. Motion denied. 

Mr. Lane, you may proceed. 

MR. LANE. I call Mr. Murray. 

Thereupon 


JEROME S. MURRAY, 
being first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LANE: 
Q. Will you state your full name, please. A. Jerome S. Murray, 
M-u-r-r-a-y. 
Q. And where do you reside, Mr. Murray? A. I reside at the 
present time at Annapolis, Maryland. 
Q. And in 1957, at the time we are concerned with here, where 
157 did you reside, Mr. Murray? A. At 1311 Allison Street, North- 
east. 
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Q. And, Mr. Murray, what is your occupation? A. I am an inves- 
tor. 

Q. Now, sir, I will ask you whether or not during the year 1957 
there came a time when you heard about or became concerned with the 
property which we are discussing here, 1801 K Street, Northwest. 

A. Yes. 

Q. And could you tell us when it was and how it was brought about ? 
A. It was some time in June or July of 1957. 

Q. And with whom was that contact made? A. Well, with Mr. Or- 
singer. 

THE COURT. With whom? 

THE WITNESS. With Mr. Victor Orsinger. 

BY MR. LANE: 

Q. And, Mr. Murray, how long had you known Mr. Victor Or- 
singer? A. Oh, about 20 years. 

Q. And in connection with 1801 K Street, Northwest, did there 
come a time in 1957 when Mr. Orsinger requested you to do certain 
things with respect to that particular property? A. Yes, there was. 

158 Q. And could you tell us during the year 1957 when it was? 
A. Well, it was some time I think in July of 1957 Mr. Orsinger asked 
me to look at the property. He asked me to go see the sellers, the 
Phillips Properties, a Miss Byers. 

THE COURT. He asked you to do what? 

THE WITNESS. To go see the people he was buying the property 
from, the Phillips Properties, and talk to a Miss Byers at Phillips Prop- 
erties, in his behalf. 

BY MR. LANE: 

Q And did you do that, Mr. Murray? A. Idid. He wrote Miss 
Byers a letter, and I went to see her. 

THE COURT. You went to see whom? 

THE WITNESS. Miss Byers. 

THE COURT. How do you spell it? 

THE WITNESS. B-y-e-r-s. 
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BY MR. LANE: 

Q. Now, Mr. Murray, with respect to the settlement of the con- 
tract that Parkwood had for the purchase of 1801 K Street, Northwest, 
was this before the time of settlement? 

THE COURT. Just a moment. I am not quite sure who the witness 
testified he went to see. Is it a Miss Byers or the buyer? 

159 MR. LANE. I will straighten that out, Your Honor. 

BY MR. LANE: 

Q. Mr. Murray, was there a person by the name of Miss, or that 
you would know and was discussed as Miss Byers, in connection with this 
case? A. Miss Minnie Byers was the general manager of the Phillips 
Properties, who owned 1801 K Street, that Parkwood Corporation pur- 
chased the property from. 

Q. And could you fix the time that you went to see her with re- 
spect to it? A. I think it was in July of 1957. 

Q. And what was the purpose of your mission for Mr. Orsinger at 


that time? A. Well, to get the interest rate reduced on the mortgage, 
and to get an extension of time of the settlement. : 

Q. At that particular time, Mr. Murray, was there a settlement 
date for the contract of Parkwood with Phillips Properties? A. I don't 
know whether the date had been set; but the time of, I believe it was 90 


days, which would bring it to somewheres around August the 14th or 15th 
of the month. 

Q. Now, sir, with errs Parkwood and 1801 K Street, did you, 
after seeing Miss Byers, the general manager of Phillips Properties, did 

160 you return and give Mr. Orsinger a report as to what took place 

as a result of your efforts in that matter? A. Yes, Idid. 

Q. And what next did you do in connection with this matter of the 
1801 K Street? A. Well, between--I don't have the exact date--but 
around the latter part of July or the first part of August I contacted a 
Harry Brodi, whom I know. 

THE COURT. Contacted whom? 

THE WITNESS. Mr. Brodi--B-r-o-d-i--or d-i-e. 
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He owns some property at 18th and I Street. And I talked to him about 
buying 1801 K Street from the Parkwood Corporation. 

BY MR. LANE: 

Q. And when you did that, Mr. Murray, did you report that to Mr. 
Orsinger with respect to it? A. Yes, I did. 

Q. And let me say this to you: 

At this particular time, Mr. Murray, had there been, was there a 
discussion with respect to the sale of 1801 K Street, Northwest, by Park- 
wood Corporation,-- A. Yes. 

Q. --between you and Mr. Orsinger? A. Yes. Mr. Orsinger told 
me he would like to dispose of it. 

161 Q. Did Mr. Orsinger give you any reason at that time why he 
wished to sell it? A. Well, he was interested in disposing of it at a 
$25,000. profit to his company. 

Q. And did you contact Mr. Brody after this discussion with Mr. 
Orsinger with respect to the possibility of a sale of this property? 

A. Yes. 

Q. And did you report that to Mr. Orsinger? A. Yes. 

Q. Now, continuing on, Mr. Murray, did you continue to work with 
respect to this 1801 K Street, Northwest? A. Yes. 

Q. And what did you do with respect to it? A. Well, I also had 
another broker who had some New York interests that was interested in 
the property. And I took him over there, also. 

Q. And was there correspondence, to your knowledge, between that 
person and Parkwood Corporation with respect to the possibility of a pur- 
chase by them of 1801 K Street, Northwest? A. Well, there was corres- 
pondence. I am not a hundred per cent sure whether it was specific to this 
one piece of property. They did not want to go forward with a purchase at 

162 that time. 

Q. Did there ever come a time, Mr. Murray, from the latter of 
July through September 27th where you were instructed not to contact per- 
sons with respect to the sale of this property, that it was off the market, 
by Mr. Orsinger? A. No. 
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Q. Now, Mr. Murray, directing your attention to the month of 
August, did there come a time during that month that there was to be a 
settlement negotiation between Parkwood Corporation and Phillips Prop- 
erties for 1801 K Street, Northwest? A. Yes. 

Q.. Did you attend the settlement? A. Yes, I did. 

Q. Did you take part in it as an adviser to the Parkwood Corpora- 
tion? A. Yes, I did. 

Q. And where was that settlement held? A. At the Lawyers Title 
Company, at 16th and K Street. 

Q. And what was the first date, Mr. Murray, that this settlement 
was to take place? A. I think it was August the 14th, it was August the 14th. 

THE COURT. What was your answer ? 

163 THE WITNESS. August the 14th. 

BY MR. LANE: 

Q. And who on behalf of Parkwood Corporation went to the Law- 
yers Title Company? A. Mr. Victor Orsinger. 

Q. Andwho else? 

THE COURT. Speak up. Pronounce your words a little more dis- 
tinctly. What name did you give just now? 

THE WITNESS. Mr. Orsinger. 

BY MR. LANE: 

Q. Were you also there? A. Yes, I was. 

Q. And did you take part in the settlement negotiations at that 
time? A. Yes, I did. 

Q. With Mr. Orsinger? A. Yes. 

Q. And did you make suggestions to Mr. Orsinger that were ac- 
cepted with respect to how the transaction should be handled? A. I did. 

Q. And what actually took place on that date with respect to final- 
izing the contract with Phillips Properties that we have been talking 
about? A. Well, the finalizing was deferred until they delivered the 

164 leases for the property. We made settlement with the understand- 
ing that it wasn't a final settlement until we had gotten the leases. And 
the arrangement was made then, at the title company, that I would meet 
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with the auditor of Phillips Properties at Phillips Properties office the 
next day, and that I would examine the leases and would get'the leases for 
Parkwood at the Phillips Properties office. 

Q. And did you then on the 15th of August, representing Parkwood, 
go to the Phillips Properties to obtain the leases? A. Yes, I did. 

Q. And did you return to Mr. Orsinger's office with them? 

A. What leases we were able to get, yes, sir. 

Q. And did there come a time when Phillips Properties turned over 
2 lease of Dr. Lichtman with respect to that property? A. Not that day. 
They did not have the lease of Dr. Lichtman's that day. 

Q. Who obtained the lease of Dr. Lichtman? A. Well, as my 
memory serves, I don't know. I am not sure whether I got it, or whether 
it was turned over to Mr. Dooley. I don't know. 

Q. Did there come a time that it was turned over to you for con- 

165 sideration and use? A. Yes. 

Q. And could you tell us when that was? A. Around the 15th, 16th 
or 17th of August. 

Q. Was there a discussion between you and Mr. Orsinger about the 
effect of that particular lease of Dr. Lichtman? A. Yes. 

Q. And what did it concern, Mr. Murray? A. It concerned the 
date of the lease, and it being for eight years. And my recommendation 
to Mr. Orsinger was that the lease was made after the signing of his con- 
tract, and that he should not settle on the property at 1801 K Street until 
Miss Minnie Byers, representing Phillips Properties, would do something 


about Dr. Lichtman's. lease. 
* * * * 


166 Q. Mr. Murray, will you now explain what that lease was that you 
were discussing with Mr. Orsinger, of Dr. Lichtman. A. Well, it wasa 
lease that was entered into by Phillips Properties and-- 

THE COURT. Mr. Murray, you will have to talk a little louder so 
we can all hear you. 

BY MR. LANE: 

Q. Yes, speak up. 
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THE COURT. You may use the microphone, if you wish. 

THE WITNESS. It was a lease that had been entered into between 
Dr. Lichtman and the Phillips Properties. | 

BY MR. LANE: 

Q. And was that for a portion of the space in 1801 K Street? 

A. Yes, it was for the space on the corner of the first floor at 1801 K 
167 Street. 

Q. And for how long a time from 1957 was Dr. Lichtman to have 
that portion of the first floor? A. Eight years. 

Q. At that particular time did Mr. Orsinger express any concern 
with respect to having this outstanding lease? A. Yes, he did. 

Q. For what reason? A. Well, he purchased the property, wanting 
to use it, to tear it down, or have the right to tear it down; and this lease 
prohibited him from proceeding with tearing down the building. 

Q. Now, sir, with respect to the available information which had 
been received from Phillips Properties up to that particular: time, was 
there a discussion with reference to the effect of those statements, between 
you and Mr. Orsinger? A. Iam sorry. I-- 

Q. All right. Strike the question. 

Had you and Mr. Orsinger gone over, at that time, the present in- 
come of the building and the present cost of operation of the patlding, as 
produced by Phillips Properties? A. Yes. 

Q. And did you and Mr. Orsinger reach any conclusion with re- 
spect to the matter of what those figures represented? A. Well, we con- 

168 cluded that they represented that each month his organization 
would have to pay out money to carry the building, from the operating and 
amortization-- 

THE COURT. You will have to speak a little louder a more dis- 
tinctly. Use the microphone if you find it difficult to speak up. 

MR. LANE. Would the Marshal aid him in fixing that so he will be 
able to use it, Your Honor? 

THE COURT. You know, there are many witnesses who are not 
used to speaking in public. They speak loudly enough, but they don't 
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enunciate clearly enough. 

MR. LANE. He doesn't enunciate too well, Your Honor. 

THE COURT. No. 

MR. LANE. Would you read that last question, Mr. Reporter. 

(The last question and answer were read by the reporter.) 

BY MR. LANE: 

Q. And by "amortization" do you mean payments-- 

THE COURT. Well, we know what it means, Mr. Lane. 

MR. LANE. All right, fine. 

BY MR. LANE: 

Q. And was it with these matters in mind between you and Mr. 
Orsinger, that you then proceeded with Mr. Brody and other persons with 

169 respect to the matter of a sale of 1801 K Street? A. Yes. 

Q. Were there any other factors which were discussed by you with 
Mr. Orsinger at that time which impelled those actions on your part? 
A. Well, we had a lot of discussions as to renting the building to the Fed- 
eral Government, renting it to individuals, how to increase the revenue, 
and the possibility of selling the building to someone for this $25,000 
profit. 

Q. Now, sir, in connection with this activity, Mr. Murray, that 
you were doing with Mr. Orsinger in the month of August of 1957, could 


you give His Honor any information as to how many days during the week 


that you were devoted to these particular activities that you have been 
describing here, in August of 1957? A. In August of 1957 I devoted at 
least three to four days of the week to 1801 K Street. 

Q. And did that continue through the month of September of 19 57? 
A. Yes. 

Q. Now, sir, coming on down to the date of August the 20th, 1957, 
did you have occasion to be in the office of Mr. Orsinger on that date? 
A. Yes, I did. 

170 Q. And at that particular time, with reference to 1801 K Street, 

Northwest, will you tell His Honor what happened. A. Well, when I was 
in Mr. Orsinger's office, he told me that a friend of mine, Mr. Bush, had 


97 
been in to see Joe Dooley about 1801 K Street, and left his card. And he 
gave me the card and asked me to contact Bill Bush to see what he had in 
mind. 

Q. All right. Now, sir, with respect to the evening of August 20, 
1957, did there come a time when there was a telephone conversation which 
took place between you and Mr. William Bush? A. Yes, there was. 

Q. And could you tell His Honor what time of the day it was? 

A. It was in the evening after dinner--I don't know--somewhere around 
seven, seven-thirty. 

Q. Can you recall whether you placed the call to Mr. Bush or 
whether Mr. Bush called you? A. No, I cannot. 

Q. Do you recall what you and Mr. Bush talked about ‘on that occa- 
sion? A. Yes. 

Q. Will you tell His Honor, to the best of your recollection, what 
was said by you and what was said by Mr. Bush during that telephone con- 

171 versation with respect to 1801 K Street, Northwest. A. Well, to 
the best of my knowledge, when we started talking I was kidding with Bill-- 
Mr. Bush--and told him that if he wanted to know anything about a piece of 
property he should call me. And we got into a discussion about 18-- 

THE COURT. Don't go quite so fast, please. ote you start all 
over again, if you don't mind. 

THE WITNESS. At the phone conversation I was kidding with Mr. 
Bush about if he wanted to know anything about a piece of property he 
should call me. Mr. Bush and I have been dealing together for many years. 
So we got talking about 1801 K, and we made an appointment to meet the 
next day at Mr. Bush's office. : 

BY MR. LANE: 

Q. I might ask you at this point, Mr. Murray, how long had you 
been a customer of Weinberg & Bush, Incorporated, the plaintiff in this 
suit? A. Since about 1938, I have been dealing with Mr. J. A. Weinberg. 
Then when it became Weinberg & Bush, I have been continuing dealing with 
them. 


Q. And at this particular time in August of 1957, they were 
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representing you with respect to certain property; is that correct? 
A. Yes, that is correct. 

172 Q. And what property was that? A. Well, they represented me in 
a lease at that time with Peoples Drug Store, on the corner of 7th and E 
Streets, Northwest. 

Q. Have you covered the substance of the conversation yet be- 
tween you and Mr. Bush? A. Yes. 

Q. Asa result of that conversation did you have a conference the 
next day with Mr. Bush and Mr. Weinberg? A. Yes, I did. 

Q. And what time and where was that conference held? A. It was 
in the morning. I don't know whether it was ten or ten-thirty, but it was 
before noon, at the Weinberg & Bush's office. 

Q. Now, sir, with respect to that particular meeting, will you tell 
His Honor what took place at that time. A. Well, the main point-- 

Q. Now I want you, Mr. Murray, to recall exactly what happened. 
Now speak slowly and distinctly so that everybody here can hear exactly 
what you say. A. Well, after we all got together, Mr. Weinberg and Mr. 
Bush--and there were some others there--but we discussed the 1801 K 
Street sale that they had tried to make, and the sale that Mr. Orsinger 
had consummated, and the troubles that both parties had with Miss Byers, 
representing the Phillips Properties, and where neither their office or 

173 Mr. Orsinger's office were able to get all of the information from 
Miss Byers. They had certain information that we had not been able to 
obtain, and we had other information that they had not obtained. So we ex- 
changed information, so that I had a better picture of the building and they 
had a better picture of the building. 

They then told me that they were the brokers involved with Mr. 
Lichtman and representing a lease-purchase arrangement from the 
Phillips Properties. They thought that Dr. Lichtman might be interested; 
but Mr. Bush also said that he had many other clients that might be inter- 
ested. 


We discussed at great length the matter of how he would approach 
Dr. Lichtman, in reference to an increase in price. And in the discussion 
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Mr. Weinberg had explained to Mr. Bush that he felt that he would not be 
able to get Dr. Lichtman to pay anything over $5,000 to buy the property 
after it had been already purchased; and that he had better, Mr. Bush, go 
to see Mr. Ammerman, because Mr. Ammerman was more familiar with 
this type of property on a resale, so that he could help to obtain a contract 
from Dr. Lichtman at a $5,000 commission to them, at a $775,000 net fig- 
ure to Mr. Orsinger. 

When I left the office, that was Mr. Weinberg's, who was president 
of the organization, instructions to Mr. Bush to do. 

174 Q. Now, sir, at any time during the morning did they ask you for a 
listing of that property, or was there a listing of that property with Wein- 
berg & Bush mentioned? A. No. In the morning discussion I had told them 
that Mr. Orsinger was interested in disposing of it at a net figure, and that 
I would still recommend it, although he had settled on the property, that I 
still would recommend that he take the 775 net. 

There was no question of them getting a commission from Mr. Or- 
singer. There was no discussion that they were going to represent Mr. 
Orsinger. They were merely going out and try to get a net deal and try to 
make a quick commission from Dr. Lichtman then. And when I left them, 
the commission they were going to try to get was $5,000. 

THE COURT. Will you repeat what you said about the $5,000. 

THE WITNESS. When I left the office, Mr. Weinberg, who is presi- 
dent of the organization, told Mr. Bush, very precisely, to go to Mr. Am- 
merman to try to work out and get a $5,000 commission from Dr. Lichtman 
on the deal. And when I left, that was the instruction that he had given Mr. 
Bush, and that Mr. Bush was to go and do that. | 

And there was never, at any time, any question about them asking 
me to go to Mr. Orsinger, to get Mr. Orsinger to give them authority to 

175 sell. There was at no time any question of obtaining a listing, or 
even wanting a listing. But they were then going to try to get Mr. Lichtman 
to buy the contract, so that they could get a $5,000 commission, -- 

THE COURT. I think you have answered the question, Mr. Witness. 

BY MR. LANE: 
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Q. Now, Mr. Murray, after that particular conference which you 
had, when next did you see either Mr. Weinberg or Mr. Bush in connection 
with this transaction, in person? A. The next time I saw Mr. Bush was in 
the Statler Hotel. I think that is stated about the 26th of September. 

Q. Between this date-this was the 21st of August, was it not, Mr. 
Murray, that we are talking about? A. Yes. 

Q. Between that date, or after that date, did you see Mr. Weinberg 
in person with respect to this contract? A.. I never did. 

Q. Following this particular time, did you have any telephone con- 
versations with Mr. Bush? A. Yes. Mr. Bush called me, I think I stated 
September the 6th. I was getting ready to go to a ball game with some of 
my children. He called me at home and told me, he said that would I be 
interested for Parkwood in leasing the property; that he had a national or- 

176 ganization that was getting ready to build a building. 

And I said, "Bill, is that the American Chemical Society?" 

And he said, "Yes. How do you know?" 

I said, ‘Well, Weaver Brothers and William Althoff are now work- 
ing with the American Chemical Society for 1801 K Street for a lease. 

Q. Was there anything else discussed in that conversation between 
you and Mr. Bush? A. Well, I told Bill that he was on the ball, but he 
was too late. But there was no discussion at that time at all in reference 
to Dr. Lichtman or any sale or any further conversation about the sale of 
the property. 

Q. Now, Mr. Murray, during this particular time, did you receive 
anything in writing from Weinberg & Bush, or either of them? A. No, I 
did not. 


Now I will say, I might have received, I did receive, some letters 
from Weinberg & Bush with reference to the Peoples Drug Store lease. 
But I received no correspondence with them regarding 1801 K Street, or 
authority to sell 1801 K. But I did receive correspondence from them 


about Peoples Drug Store lease. 
Q. You have told us now about the 6th of September. A. Yes, sir. 
177 Q. Between the 6th of September and the 26th of September, did 
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you have any telephone conversations with Mr. Bush with respect to 1801 
K Street? A. No, I did not. 

Q. Between the 6th of September and the 26th of Race aber: did 
you have any conversations by telephone with Mr. Weinberg? A. No, I 
did not. 

Q. Did you have any conversations with any person in their employ 
during that particular time with respect to 1801 K Street, Northwest? 
A. No, I did not. 

Q. Now, sir, you have mentioned the matter of a lease with the 
American Chemical Society. Is that correct? A. Yes, sir. 

Q. When did that first come to your attention? 

THE COURT. Mr. Lane, what relevancy does that lease have to 
the issue of this case? 

MR. LANE. It would have a relevancy to the matter of the procur- 
ing cause of this particular sale. It is so tied in with it that I don't think-- 

THE COURT. I forgot about that,-- 


MR. LANE. Yes, sir. 
THE COURT. --but I will let you offer it in evidence. 
178 BY MR. LANE: 


Q. Now, sir, with respect to that, the lease with the American 
Chemical Society, when did you have any personal knowledge that the 
American Chemical Society was interested in this property? A. The 
week before Labor Day of '57, and the latter weeks of August. 

Q. And let me ask you this: 

When did the American Chemical Society, if you know, when did 
they inspect this building with respect to its suitability for their purposes ? 
A. The Saturday before Labor Day. 

Q. And are you able to-tell us what date that is? A. No, I am not 
able to tell the exact date. But it was the Saturday before Labor Day. 

THE COURT. Well thatis close enough. 

MR. LANE. Yes, it's close enough. 

BY MR. LANE: 

Q. Did you go there? A. Yes, I drove up from Annapolis and 
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met them at the building. 

Q. And by “them,” who do you mean? A. I met Mr. Dodge, of 
Weaver Brothers, and Mr. Nellison, I think his name was, of American 
Chemical, and some one or two other people whose names I do not remem- 

179 ber. 

Q. Now, sir, with respect to that, was there any conference which 
took place at 1801 K Street on that day? A. Yes, we “had a conference in 
Dr. Lichtman's office. His office had been remodeled, and he allowed us 
to use his conference room. 


THE COURT. Now just a moment. You have answered the question. 


Just confine yourself to answering counsel's question. 

BY MR. LANE: 

Q. For what purpose did you go into the space that was being occu- 
pied in 1801 K by Dr. Lichtman? A. To show them what could be done 
with the building, in renovation. 

THE COURT. What was the date of that conference? 

MR. LANE. That is the Saturday before Labor Day. 

BY MR. LANE: 

Q. Was Dr. Lichtman aware that this conference was going on in 
his office? A. Yes. I had asked him, to use his office. 

Q. And when had you called him with respect to it? A. That 
morning. 

Q. Was he physically present-- A. Yes. 

Q. --when the conference took-- A. No. He was in the office, 

180 but he wasn't in the conference. 

Q. But he did see the persons come there? Is that correct? 
A. Yes; he met them all. 

Q. Was he introduced to them? A. Yes, he was introduced to 
them. 

Q. And following that Saturday, did there come a time when a lease 
was proposed by the American Chemical Society to Parkwood? A. Yes, 
there was. 

Q. And who took part in the preparation of that lease? A. Do you 
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mean the actual drawing of the lease, or the negotiations leading to it? 

Q. The negotiations. A. In the negotiations leading to a lease, I 
took part in it--I took part in it. 

Q. And with what persons did you deal? A. I dealt with Mr. Alt- 
hoff, Mr. Dodge of Weaver Brothers, Mr. Nellison, and the counsel for 
the American Chemical Society. 

THE COURT. In whose behalf were you acting? 

THE WITNESS. Mr. Orsinger, for Parkwood. 

BY MR. LANE. 

Q. Now, sir, did there come a time when such a lease was in fact 

181 executed? A. Yes. 

Q. When was the lease executed? A. Well, thenegotiations were 
completed about the 25th or 26th of September. The actual execution of the 
lease was not until--it was completed by the attorneys some time at the 
end of September or the first two or three days of October. 

Q. When was it decided as to the amount of money that the Ameri- 
can Chemical Society would pay? A. I think it was around the 25th of 
September. 

THE COURT. I think we are spending too much time on the lease. 
It is very much on a tangent. 

MR. LANE. One further question and I will be through. 

BY MR. LANE: 

Q. What wasthe yearly rental which was decided on? A. It was 
based on $4 per square foot. , 

Q. And with reference to the building, what would that provide in 
the course of a year? A. I think, if my memory serves me correctly, 
$125,000, or $120,000 to $125,000. 

THE COURT. $125,000 a year was the rental? 

THE WITNESS. Per year, yes. Now that wasn't the total rental 
for the building. That was only from the American Chemical Society. 

182 Dr. Lichtman's lease, and a drug store and so forth in the base- 
ment, and all, were additional revenue, which came to $135,000. I think 
that is the correct figure; but there is a statement to that extent in the file. 
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BY MR. LANE: 

Q. Mr. Murray, with respect to the contract of sale between Dr. 
Lichtman and Parkwood Corporation, which is-- 

I show you Plaintiff's Exhibit No. 6, Mr. Murray, and ask you if 
that was a contract which was entered into between Dr. Lichtman and 
Parkwood. 

THE COURT. Don't waste time on that. The document is in evi- 
dence. You don't have to have that identified. Now ask the next question. 

BY MR. LANE: 

Q. Is that the document, Mr. Murray? A. Yes. 

Q. Now,-- 

THE COURT. I am going to strike out that question and answer, 
because the document has been identified. I think it is a waste of time to 
ask two or three witnesses to identify the same document. 

BY MR. LANE: 

Q With respect to that particular document, when did you first 
have any knowledge concerning it? A. About the 25th of September, or 

183 the 24th. 

Q. Do you have personal knowledge how that was prepared and 
who prepared it? A. Yes. Mr. Ammerman prepared the first contract, 
or the contract. 

Q. Who negotiated that particular contract? A. I did. 

Q. Can you recall when that contract was turned over to you? 

A. Well, I would say on the 25th of September. 

Q. And what did you do with it, Mr. Murray? A. And then I took 
it to Mr. Orsinger. 

Q. And subsequent to your taking it to Mr. Orsinger, did Mr. Or- 
singer inform you of changes which he desired in that particular con- 
tract? A. Yes. He ratified the contract with changes on the back of it. 
And I then took the changes back to Dr. Lichtman. 

Q. And was the contract finally executed when you brought it back 
to Mr. Lichtman? A. No. They did not agree on Mr. Orsinger's changes. 
I do not mean to say "they." I mean Dr. Lichtman did not agree 
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on any changes. 

Q. With respect to the changes and the execution of the contract, 
was there a meeting with respect to it between Mr. Orsinger and Dr. 

184 Lichtman? A. Yes. I then had Mr. Orsinger to come-- 

Q. Just answer that. You say there was a conference? A. Yes. 

Q. Where was it held? A. At Dr. Lichtman's office. 

Q. And whowas present? A. Dr. Lichtman; Mr. Ammerman, his 
attorney; Mr. Orsinger and myself. 

Q. And will you tell His Honor what took place at that particular 
conference. A. Well, Mr. Orsinger and Dr. Lichtman discussed back and 
forth the possibility of an increase in price from $775,000, and they went 
into why he didn't want to pay any more. | 

Then Mr. Orsinger and I had a side conference and decided that 
we would go ahead and take the 775 net offer. 

Q. At that particular conference, what price had Mr. Orsinger 
attempted to get for the property? A. He had attempted to get $800,000 
which was one of the changes he had ratified, at $800,000. 

Q. And could you give His Honor how long it was that that conver- 
sation went on there about the matter of the price? A. Well, I would say 
it was over an hour that we jockeyed back and forth, and why one felt his 
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It seems to me to be about an hour's time. 

Q. And could you tell in general what facets of the building were 
discussed? A. Well, Dr. Lichtman explained to Mr. Orsinger his rea- 
sons why he felt that if he would buy it, the 775 was his top figure-- 
because there was a defective boiler, there was airconditioning, many 
items which ran up to about $25,000 in order to get the building in condi- 
tion to have the lease with American Chemical Company. And he felt that 
if he had to spend those items, he did not want to go over the 775. 

I had a sheet where the figures were calculated, and the rental in- 
come was calculated, and the expenses. 

MR. LANE. Will the Court indulge me? 

THE COURT. Surely. Take whatever time you need. 
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MR. LANE. Would you mark that, please. 


(Handwritten memorandum of income 
and expenses was marked for identi- 
fication as Defendant's Exhibit No. 2.) 


THE COURT. Are you offering this in evidence? 

MR. LANE. I want the witness to see it first. 

THE COURT. Then I don't want to see it until it is admitted. 

186 BY MR. LANE: 

Q. Mr. Murray, I present to you Defendant's Exhibit No. 2 for 
identification and ask you if that is a photostat of the figures that you 
have just referred to in your testimony. A. Yes, itis. Yes, it is. 

(The last-marked exhibit was handed to counsel for plaintiff.) 

THE COURT. You may proceed. 

MR. LANE. Counsel is examining that. I will-- 

THE COURT. Ohno. We will proceed. You haven't offered the 
exhibit in evidence yet. 

MR. LANE. No, because they haven't returned it to me, Your 
Honor. 

THE COURT. I beg pardon? 

MR. LANE. When they return it to me, I will. 

THE COURT. Let them return it now. We can't stop to have 
counsel examine a document. I was wondering why you stopped. 

MR. LANE. May I introduce this into evidence at this time? 

THE COURT. Well, now that you are offering it into evidence, 
they have a right to see it. You hadn't offered it into evidence. 

MR. EARNEST. I fail to see any relevance or materiality that 

187 this would have in connection with this case; so I object to this, 
if Your Honor please. It is purely a self-serving statement. 

THE COURT. Objection overruled. It is part of the res gestae. 


(The memorandum heretofore 
marked for identification as Defend- 
ant's Exhibit No. 2 was received in 
evidence.) 


THE COURT. You may proceed. 
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MR. LANE. I have no further questions of this witness. 

THE COURT. Very well. 

Mr. Dooley, do you wish to cross-examine this witness? 

MR, DOOLEY. One or two questions, Your Honor. 

THE COURT. I am not suggesting that you must abbreviate your 
cross-examination. I just wanted to know whether you wish to cross- 
examine, because I take it that there is a conflict of interest:here between 
the two defendants. Is that it? 

MR. DOOLEY. There is some conflict, yes, sir. 

THE COURT. Very well. You may cross-examine. ; 

MR. DOOLEY. May I have the exhibits, please? 

CROSS EXAMINATION 

BY MR. DOOLEY: 

Q. Mr. Murray, I show you Plaintiff's Exhibits 2, 3 and I thought 
Ihad 4 here. Mr. Murray, I show you Exhibits 2, 3 and 5, Plaintiff's Exhi- 
bits in evidence. Are those the documents that you had with you on the 


morning of the 21st of August, 1957, when you called at the office of Wein- 
berg & Bush? A. Yes, I am sure they are. 


Q. Mr. Murray, did Mr. Orsinger know that you had an appoint- 
ment with Weinberg & Bush that morning? A. Yes. 

Q. Are you certain of that, Mr. Murray? A. Well, in the first 
place, he gave me the card and asked me to contact him. Whether he 
knew I was at Weinberg & Bush's office that specific morning, I will have 
to say yes. 

Q. Did you give testimony on deposition in this case, Mr. Murray? 
A. Yes. 

Q. May I ask you if the following questions were asked, and did 
you make the following answers? At page 6 of your deposition the follow- 
ing question was asked: 

“Did Mr. Orsinger know you had made that appointment? 
189 “Answer: No, he did not." 
Do you recall that question and answer? A. Yes, I do. 
Q. (Reading:) 
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"Did Mr. Dooley know you had made that appointment? 
"Answer: No, he did not." 

Do you recall that question? A. Yes. 

Q. Mr. Murray, in connection with the exhibits which I have just 
handed you, for what purpose had you received those exhibits? A. Well, 
I had received these exhibits in June or July, along with the possibility 
of the sale of the property to Mr. Brody. And I had also received them 
with the idea of studying the property over for Mr. Orsinger, to advise 
him what to do with the building. 

Q. But it was in connection with management that you had those? 
A. No, I will not say that. 

Q. Do you recall this question and answer on deposition, referring 
to the statements which you had in your possession on the morning of the 
2ist?-- 

"For what purpose"-- 

THE COURT. On what page? 

MR. DOOLEY. On page 9. I beg your pardon. 

BY MR. DOOLEY: 

Q. (Reading:) 

"For what purpose did you obtain those statements? 

“Answer: I was helping Mr. Orsinger in setting up the 
rental account of that building for his office. I had that informa- 
tion and had auditors who had gotten information from Mrs. Byers. 

"Question: That was the only reason you had these state- 
ments? 

“Answer: Yes." 

Do you recall-- A. Yes, I do; I recall that statement, yes, sir. 

Q. Now do those statemezts made on deposition conflict in any 
way with your testimony given here? A. I personally do not think they do. 

Q. Do you wish to change any of the testimony you have given 
here? A. What do you mean? 

Q. On this point. A. You mean change my testimony now? 

Q. Your testimony here. A. No, I do not. 
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THE COURT. You do not what? 
THE WITNESS. I do not wish to change my testimony that Iam 
giving now. 
191 BY MR. DOOLEY: 
Q. Where did you get the set of plans, Mr. Murray? Do you re- 
member? A. I got them from Mrs. Byers. 
Q. And who was she? A. She was the general manager of Phillips 
Properties, who owned the property. 
Q. Did Mr. Orsinger or I know that you had that set of Pine? 
A. Iam sure Mr. Orsinger did, yes. 
Q. Mr. Murray, do you recall this question and this answer given 
on deposition at pages 9 and 10 of your deposition ?-- 
“Question: Did Mr. Orsinger know or Mr. Doaey, know you 
had such a set of plans? 
“Answer: Idon't think so, no. I had obtained them from 
operation of the building." 


Do you recall that question and answer? A. Yes. 
Q. Does it refresh your recollection that Mr. Orsinger-- 
_A. That I think Mr. Orsinger--no, sir--knew I had the plans. 


Q. But on your deposition you said otherwise. A. That is right. 
* x * * 


CROSS EXAMINATION 

BY MR. EARNEST: : 

Q. Mr. Murray, at the time that you had the meeting with Mr. 
Weinberg and Mr. Bush on August 21, when you went into the meeting 
you had been directed, had you not, to go there by Mr. Orsinger? 

A. Well, Mr. Orsinger had asked me to contact Mr. Bush, yes. 

Q. Yes, sir. And you had been told, when you were asked to 
make that contact, that Mr: Bush was interested in 1801 K Street? 
Correct, sir? A. No, that is not correct. I was told that Mr. Bush 
had been in to see Mr. Dooley and left his card avout 1801 K Street. 

Q. Leftacard? A. Yes. 

Q. And when you had the telephone conversation with him on the 
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evening of the 20th, and you arranged for a conference on August the 21st, 
you did have a discussion as to who his prospective client for this premi- 
ses were, did you not? A. Yes, he told me his client's name. He told 

193 me that his client for the Phillips property had. been Dr. Lichtman. 

Q. And when you had the meeting on the 21st, you told Mr. Bush 
and Mr. Weinberg, did you not, that Mr. Orsinger or Parkwood had paid 
$750,000 for the property, and that they were willing to take a profit of 
$25,000 and get out? A. I told them that they would take 775 net and get 
out. ; 

Q. Yes, sir. And Mr. Bush told you, did he not, that in order to 
realize a commission from the seller, he would have toadd enough on to 
the 775 and get the price up to $800,000? He told you that, didn't he? . 

A. No. As I told you, in our discussion, there was a discussion back and 
forth about commission, and he had talked about $20,000. 
_ THE COURT. That what? 

‘THE WITNESS. That they were talking about $20,000. But Mr. 
Weinberg instructed Mr. Bush to go to Mr. Ammerman's office and work 
out a deal for $5,000 for Weinberg & Bush, 50 they could sell the property 
for 775 net. And that was the net result of all the conversation. 

BY MR. EARNEST:. 

Q Do you deny, sir, that on this occasion, after you had stated 
that the then owners or contract owners wanted 775 net, that you had a 

194 discussion with Mr. Bush in which he said in substance that in 
order to get the price up so that the seller could pay a commission, he 
would have to ask $800,000? A. Well, I don't say that he did not say that in 
the discussion, but I am giving you to the best of my recollection today as 
to what the discussion was there. There was a lot of discussion; but the 
net result was the $5,000. 

Q. Do you recall this question being asked you, at page 14 of your 
deposition ?-- 

‘Now my question is directed to that date, prior to the 
time that the contract was finalized on the 27th of September, 
were discussions had with reference to the payment or possible 
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payment of fees or commissions to Weinberg and Bush.” 


And your answer is, "Yes." A. I don't deny that now. 

Q. And then do you recall--and, if Your Honor please, I am read- 
ing from the concluding answer at the bottom of the page--that this further 
answer was made? 

MR. LANE. What page is that? 

MR. EARNEST. Page 14. 

BY MR. EARNEST: 

Q. (Reading:) 

"Mr. Orsinger was not present. We arrived at the 

$5,000 figure when he asked me if he thought he had any obliga- 

tion with Weinberg and Bush or Bill Bush, who was a client of his 

or patient of his." 

A. May I ask, who are you talking about? 

THE COURT. No, just a moment. Wait until the question is 
finished. 

THE WITNESS. I don't know who he is talking about, Your Honor. 

THE COURT. Just a moment. Proceed, Mr. Earnest. 

BY MR. EARNEST: 

Q. (Resuming reading:) 

"T then related to him the conversation that took place in 

Weinberg and Bush's office back on the so-called August 20th or 

thereabouts date, and at that conference, when Bill Bush asked 

me if he could submit the property to some clients of his, par- 
ticularly referring to Dr. Lichtman and others, anyway Dr. Licht- 
man, he said that if Orsinger wanted $775,000, that he would have 
to get $800,000 in order to get a commission." 

THE COURT. Now what is your question? 

BY MR. EARNEST: 

Q. My question is, does that refresh your recollection that on 
this date, August 21, there was a discussion by Bill Bush that in order to 

196 get 775 net to the contract owner, that the offering price would 
have to be $800,000? A. I think I have answered that by saying that 
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there were discussions. And when Mr. Weinberg told Mr. Bush that it 
would be foolish for him to even contemplate getting any such figure; that 
he would be lucky, as he put it, "lucky as hell” if he could get $5,000 on 
the deal. 

MR. LANE. Might I interject at this point, if the Court please? 

THE COURT. Oh no, you may not interject. 

MR. LANE. I will make an objection, then. 

THE COURT. Very well. 

MR. LANE. That the question which Mr. Earnest gave the witness 
was not the entire answer to the question. : 

THE COURT. Very well. You may bring that out on redirect exa- 
mination, if you wish. 

BY MR. EARNEST: 

Q Now, Mr. Murray, on September 25, 1960, or thereabouts, you 
were trying to negotiate or conclude this contract that was finally sub- 
mitted on behalf of Dr. Lichtman; correct? A. No, sir. You said Sep- 
tember of 1960. Are you referring to 1957? 

Q. 1957. Tam sorry. A. September 25th, 1957, yes. 

197 Q. Yes, sir. A. I think that is this contract here. 

Q. You knew, did you not, that following the meeting on August 
the 21st that Mr. Bush had submitted this property to Dr. Lichtman, did 
you not? A. Yes, I knew that Mr. Bush had been working with Dr. Licht- 
man on this property. He had been trying to sell it to him for the Phillips 
estate. 

Q. But in particular you knew that he had submitted the property 
from and after the meeting on August 2ist, 1957? A. Ihad never heard 
from Mr. Bush since August the 21st. I do not know whether he went to 
see Dr. Lichtman or not. I have never had any conference with him since 
then. I do not know that he ever submitted it to Dr. Lichtman. 

Q. Did there come a time when he telephoned you and had a dis- 
cussion about the desirability of getting the American Chemical in there 
as tenants? A. Yes. 

Q. Do you recall the date of that? A. No; no, that is not true. 
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He called me to get the possibility of interesting the American Chemical 
in the building. And when I told him that they were being worked on, that 
was as far as it went. And I stated earlier that he did not discuss any sales 
198 at all. 

THE COURT. No, don't keep on repeating. Just confine yourself 
to answering the specific question that counsel asks. 

THE WITNESS. Yes, sir. 

BY MR. EARNEST: 

Q. Isn't it a fact that after the telephone call or the diasunsion you 
had with him about the American Chemical lease, that he, Bush, made 
various calls to you inquiring as to the status of those lease ca asi 
A. If he did, I never talked to him. 


Q. You did not? A. No, I did not. 

Q. And at no time did you ever advise him that the lease had been 
concluded? A. Not until after the lease was concluded. 

Q. Yes, sir. A. It was after the contract was signed. 


Q. Let me ask you one other question. 

MR. EARNEST. If Your Honor will indulge me just one second. 

THE COURT. Surely. Take whatever time you need. 

BY MR. EARNEST: , : 

Q. When was the first time, Mr. Murray, that you told either 
Mr. Orsinger or Mr. Dooley about the connection of Weinberg & Bush 

199 with the 1801 K Street property? A. When was the first time? 

Q. Yes, sir. A. I don't know if I ever discussed it with Mr. 
Dooley. I don't remember it. 

Q. Well when was the first time, eliminating him, when was the 
first time that you ever so advised Mr. Orsinger? A. Well, I can't re- 
member the time. But I do feel that, in my memory, as to whether or not 
I sat down with him on the 21st and told him I had been to Weinberg & 
Bush, or whether I talked to him on the 22d, he was in and out of town 
a lot, and I was busy; so I don't know what. But I do know that-- 

THE COURT. I think you have answered the question. You don't 
know the exact date. 


114 
BY MR. EARNEST: 
Q But in any event it would be prior in time to the actual finaliz- 
ing of the contract on September 27, 1957, would it not? A. Yes. 
* * * BB is 
200. Scutaes te)» SDR. DRVING-LICHTMAN, er 
being first duly sworn, was: examined. and. testified as: follows::. 
DIRECT ah A aT 
22. Q, Would you state your name,please. A. Irving Lichtman. 
’ Q:- And your: residence?’ A. 3001 Davenport Street, igcoa dis 
“.Q.' And your occupation? A. Iam ‘a dentist. - - 
* * mic * i 
Q. Doctor, are you also an investor in real estate? AL Yes, I am. 
eer se TS * ha Te. Lae 


Q. Doctor, ’at any time prior to the 20th'of August, 1957, ‘were: you 
approached bya real estate broker relative to the gas purchase of 


1801 K Street.? A. Yes, I was..: ~ 
>¢ Q.) By -whom and- on whose behalf? ‘A. On‘my. own behalf, and I 
spoke with Mr.: Bush of the firm of Weinberg: & Bush.: { 
202 Q. Who at that time, if you know, was the owner of the property ? 
THE COURT. Well, we have those facts.’ There is:no use repeat- 

: BY:MR. DOOLEY: 

, 2 Se a ea ‘Bush at 
that time, See ee ee eee ie aacamat ca what date;. 
approximately-? y 

_ “THE COURT. Well ask one question at a time. 

'Q° On-what date, approximately,’ were you approached by Mr. 
Bush on behalf of the Phillips Property’ seapserarenee ‘A. The Erne 
tion, on behalf of Phillips Properties?’ Sita A 

“Q. ‘Yes. A. I didn’t’ know that it was necessarily Phillips Prop- 
erties, but on behalf of a client, presumably, in April made information 
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available to me with reference to the Kedrick Building. 

Q. And what was the nature of the transaction which Mr. Bush 
proposed? A. The proposal that was made by me was a lease- 
purchase proposal. 

THE COURT. What do you mean by a lease-purchase proposal? 

203 THE WITNESS. Your Honor, it was a circumstance where we in- 
tended to purchase the improvements and place under ground lease the 
ground on which these improvements were situated, with the right to 
purchase the ground at our option in a period of years. 

BY MR. DOOLEY: 

Q. Was the owner of the property at that time interested in such a 
transaction?--if you know. A. I can't tell you what was in the owner's 
mind. But we did present the proposal to the owner. 

Q. What sort of a reception did you get? Was it accepted? 

A. The proposal accepted? 

Q. Yes. Was it? A. In the sense that they are signing an agree- 
ment? 

Q. Yes. A. They did not sign the agreement. 

Q. And in the month of August, Doctor, in the latter part of the 
month of August, were you again approached by Mr. Bush relative to a 
purchase of the building? A. Yes, I was. : 

Q. Were you interested in an outright purchase of the property 
at that time? A. No, sir. 

Q. What was the nature of your interest? A. Exactly as it had 

204 been at that time--lease-purchase. 

Q. Doctor, when did you become, ‘in point of time, interested in 
an outright purchase of the building and the ground? A. Well, that began 
at the very end of August or early in September, when it appeared-- 

Do I go on, or have I answered your question? 

Q. Yes, go ahead. A. --when certain representatives of a pros- 
pective lessee of the building -- | 

THE COURT. You were asked for a time. I think it is better to 
proceed by specific question and answer. 
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BY MR. DOOLEY: 

Q. In point of time, Doctor, when did you become interested in 
purchasing the building and improvements? 

THE COURT. He has already answered, that it was either the end 
of August or early September. 

BY MR. DOOLEY: 

Q. And the circumstance which interested you in the purchase of 
the land and the building was the prospective lease of the property, is that 
so? A: That is partially correct. It was the evidence of the possibility 
of a lease with later developments, because the reality of a purchase did 
not materialize at that moment. 

205 Q. And what were the circumstances which interested you in pur- 
chasing the land and the building, with the lease which you have men- 
tioned? A. The income to be derived from the operation of the lease. 

Q. Do you recall what the difference in income from the building 
was or would have been with the lease to American Chemical Society? 

A. The gross difference would have amounted to approximately $20,000 
to $25,000 a year. 

THE COURT. The gross difference between what? 

THE WITNESS. The leases or the tenancy before the interest of 
American Chemical Society was at a level that represented the differ- 
ence between that of the American Chemical lease, the American Chemi- 
cal lease being the higher sum, to which was to be added my own rental 
as well as the rental from space in the basement, Your Honor, that was 
then occupied by a drug store. That was not covered by the lease of 
American Chemical 

THE COURT. You maintained your dental office in this building? 

THE WITNESS. Yes, sir. And the representatives of American 
Chemical looked at my space at the end of August or beginning of Sep- 
tember, to see sort of what could be done with the building. 

206 THE COURT. You may proceed. 

BY MR. DOOLEY: 

Q. And it was this interest, or this lease-- 
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THE COURT. Well, he has already answered that. Let's move 
along. 

MR. DOOLEY. May I see Plaintiff's Exhibit 6, please? 

BY MR. DOOLEY: : 

Q. Doctor, I show you Plaintiff's Exhibit 6, which is the contract 
you signed for the purchase of 1801 K Street. I show you Plaintiff's Ex- 
hibit 6, which is the contract for the sale to you of 1801 K Street, North- 
west, and I ask you if it was at your insistence that there was provided for 
in that contract the contingency that a lease be made with American 
Chemical Society at the figure which had been represented to you. 

A. I think that speaks for itself, Mr. Dooley; yes, we could not survive 
with the previous rental income, through a direct purchase arrangement. 

Q. In other words, you would buy the property only if American 
Chemical Society leased the property? A. That is correct. | 

MR. DOOLEY. That is all. 


THE COURT. Mr. Lane, do you have any Boast tecieee 


MR. LANE. Yes, I have some cross-examination. 
THE COURT. Very well. 
CROSS EXAMINATION 

BY MR. LANE: 

Q. Dr. Lichtman, between the 21st of August, 1957 and the time 
of the signing of that contract, did you have any conversaticns with any 
representative of Weinberg & Bush, Incorporated with respect to the 
Kedrick Building? 

THE COURT. What are the dates? 

MR. LANE. Between August 21 and the date of the signing of the 
agreement. 

THE WITNESS. Yes. 

BY MR. LANE: 

Q. And with what members of the firm did you have such conver- 
sation? A. With Mr. Bush. 

Q. And with respect to the matters which you discussed with 
them at that time, during that period, could you tell us what form of 
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purchase or agreement did you discuss with them? A. The property was 
offered to me by Mr. Bush for a price. And substantially this was the 
nature of the discussions between August 21 and--what other date? 

Q. And the date of the signing of the contract. A. And Mr. Bush 

208 told me, early in September, of the fact that there were negotiations 
with reference to a lease to be entered into between the then owners of the 
building-- 

THE COURT. Just a moment. You are going beyond the confines 
of the question. 

BY MR. LANE: 

Q. Who did you talk to? That was the question. A. To the best 
of my recollection, Mr. Bush. 

Q. At that particular time, what type of proposal were you mak- 
ing? A. Was I making? 

Q. Yes. A. I don't believe that I made any proposal, Mr. Lane. 

Q. Did at any time you indicate to Weinberg & Bush that you 
wished to make a proposal to Parkwood through them for the purchase 
of this property? A. I can only answer that qualifiedly. If there was any 
suggestion of a purchase, it could have been solely on a lease-purchase 
arrangement. 

THE COURT. No, no. That is not the question you were asked. 

I suggest that the reporter read the question, gentlemen. 

(The last question was read by the reporter.) 

THE WITNESS. No. 

MR. LANE. No further questions. 

THE COURT. Mr. Earnest, do you have any cross-examination? 

CROSS EXAMINA TION 

BY MR. EARNEST: 

Q Dr. Lichtman, in April of 1957 through Weinberg & Bush you 
submitted an offer to the Phillips Properties company, then the owner of 
these premises; is that correct? A. No, sir. 

Q. It wasn’t submitted in April? A. No, sir. 

Q. When was it submitted? 
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THE COURT. When was what? 

MR. EARNEST. The agreement to purchase the property from 
Phillips Properties. 

THE COURT. Suppose you state your question again. 

MR. EARNEST. I will start over again. 

BY MR. EARNEST: 

Q. Did there come a time when you submitted a written offer to 
purchase premises 1801 K Street through the office of Weinberg & Bush 
to the then owners? A. In June of 1957 a proposal to lease-purchase the 
Kedrick Building was presented. 

Q. And as I understand it there was no acceptance of that offer or 

210 proposal. Is that correct? A. That is correct. 

Q. And then did you not submit a second or amended proposal 
through the office of Weinberg & Bush? A. We appeared with Weinberg 
& Bush on one occasion at the office of the then owners of the property, 
with one proposal; and it to my recollection is the only proposal that was 
submitted. There had been drafts of proposals that had been amended, 
but not submitted to my knowledge. 

THE COURT. Just a moment. The question is, after the proposal 
that you made in June, 1957 through the plaintiffs was rejected, did you 
make another proposal later? 

THE WITNESS. No, sir. 

BY MR. EARNEST: 

Q. Was there any proposal pending on your behalf at the time the 
property was purchased by Parkwood? A. Yes, there was. 

Q. And that proposal had been submitted through the office of 
Weinberg & Bush, hadit not? A. Yes, sir 

@. And then around August 21, 1957 Mr. Bush called on you as to 


whether or not you were interested in attempting to purchase this prop- 
erty from Parkwood. Isn't that right? A. That is correct. 

211 Q. And at that time he submitted to you what purported to be rent 
rolls and operations statements which had been handed to him, given to 
him? A. That is correct. 2 
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Q. Then you had a meeting with Mr. Bush and Mr. Weinberg about 
whether or not you had any interest in purchasing this property, did you 
not? A. Idon't recall specifically that it was a meeting between Mr. 
Weinberg and Mr. Bush and myself. But I had met with, Iam sure, Mr. 
Bush. 

Q. And there came a time, did there not, when you requested them 
to prepare an analysis of this building and present it to you so that you 
might study it and determine whether or not you wished to make an offer 
of purchase? A. After what date, Mr. Earnest? 

Q. After August 21. A. I do not believe I asked them to prepare 
an analysis after August 21. 

THE COURT. Did you at any time? 

THE WITNESS. An analysis was prepared in April. 

MR. EARNEST. May I see Exhibit No. 7, I believe it is. 

THE COURT. I don’t want counsel to retain exhibits, not for a 
moment, except when they are actually using them. I insist on this as a 

212 result of a bitter experience when exhibits were mislaid on the 
counsel table, and one very vital exhibit was never found. So my rule 
is that from the moment an exhibit is introduced and admitted into evi- 
dence, it must be in the custody of the Clerk. The only time it can be 
taken by counsel is when they are actually using it, and the minute they 
get through using it they must immediately return it to the Clerk. You 
know, we have-to learn from experience. It is so easy to mislay a paper 
on the counsel table, because counsel have their own papers. 

BY MR. EARNEST: 

Q. I show you Plaintiff's Exhibit No. 7 and ask you to examine 
that and tell me if it isn't a fact that that is an analysis of premises 1801 
K Street which was prepared by Weinberg & Bush and presented to you 
at your request. A. I recognize a part of this, but I do not recognize 
its entirety. 

Q. What part do you recognize, sir? A. I do not recognize the 


first page of it, the second page, or the third; nor do I actually recognize 
the figures that are on the last page. NowI recognize numbers having 
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been submitted; but I see here there was a gross income on this-- 
THE COURT. No, no. Just answer questions and don't argue with 
213 counsel. | 

BY MR. EARNEST: 

Q. But you do not recognize the enumerated pages you have given 
us in that document? A. To the best of my recollection I did not see this 
particular document. 

Q. Was there any occasion, as you sit here today, when you were 
visited by both Mr. Bush and Mr. Weinberg, from and after August 20, 
1957, in respect to your making an offer on these premises? A. It is pos- 
sible that both of them did visit me. I do recall distinctly a visit from 
Mr. Bush. 

Q. On how many occasions would you say that Mr. Bush called 
upon you from and after August 20 up until September 25 of 1957? 

A. I can't tell you exactly the number of occasions. There may have 
been two. I am not sure. 


Q. And how many times would you say that he communicated 
with you on the telephone during that period? A. We spoke by phone. 


These calls--I can't tell you the number. 

Q. There came a time, did there not, when Mr. Bush called you 
and informed you that he had had a discussion with Mr. Jerome Murray 
about the prospects of negotiating a lease with American Chemical for 
these premises? A. Yes, there did. 

214 Q. And Mr. Bush told you that he was going to follow the matter 
up and keep you advised as to the status of those lease negotiations, did 
he not? A. Yes, he did. 

Q. And he called you from time to time and gave progress re- 
ports to you in respect to those lease negotiations, did he not? A. He 
called me from time to time. 

Q. Yes, sir. And did there come a time, after the lease was 
negotiated or appeared to be in the process of being negotiated to a final 
conclusion, that you stated that you were prepared to make an offer on 


this property? A. I am not sure that I understood your question, Mr. 
Earnest. 
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Q. At or about the time that the lease with American Chemical 
was completed, or appeared to be in the midst of being completed, is it 
not a fact that you advised Mr. Bush that you were prepared to make an 
offer on this property? A. I advised Mr. Bush? 

Q. Yes, sir. A. No, it is not a fact. 

Q. That is nota fact? A. No, sir. 

Q. Do you recall when the lease with the American Chemical was 

concluded? A. I do recall that. 

Q. When was that, sir? A. It was after the 27th of September. 

Q. And when you executed and transmitted through Jerome Mur- 
ray an offer of purchase for this property, you had been advised, had you 
not, that the terms of the lease had been agreed upon, and it would only 
be a few days before counsel could complete their drafts of the lease it- 
self? A. That is substantially correct. 

Q. Yes, sir. Now when you came to submit your offer of Sep- 
tember 25, 1957, through Mr. Jerome Murray, was or was not there any 
discussion about the payment of commission to Weinberg & Bush? 

A. On September 25th? 

Q. Yes, sir. A. I do not believe that there was such discussion 
at that time. 

Q. When the contract was amended and agreed upon on Septem- 
ber 27, 1957, is it not a fact that the matter of payment of a commission 
to Weinberg & Bush came up and was discussed? A. May I ask a ques- 
tion? Is that fair? In order to clarify my own thinking, there is a ques- 
tion of the term, Your Honor, that I am not sure. 

216 THE COURT. If you are not sure as to what the question means, 
you can ask a question to have it clarified, of course. 

THE WITNESS. Well, if you restrict your question to the langu- 
age of commission, then I have got to respond in one fashion. But if you 
ask is it a case that there was discussion with reference to the payment 
to be made, then I have another answer. 

BY MR. EARNEST: 

Q. Doctor, besides being a dentist, you have had considerable 


1 My 
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experience throughout the years in real estate matters, have you not? 
A. Well, I guess that that is something you will have to measure, Mr. 
Earnest. I don't know how you measure that. 

THE COURT. Well, suppose you just confine soaepalt to matters 
that are relevant. 

BY MR. EARNEST: 

Q. My question is, when you came to sign the Sontract of Septem- 
ber 27, 1957, was or was not the matter of the payment of a commission to 
Weinberg & Bush discussed? A. Well, I stand where I peer before, Mr. 
Earnest. I don't want tofence with you. 

THE COURT. Just a moment. Let's make progress here. You 

217 asked that question before and the witness said if by commission 
you meant strictly commission, he would give one answer; and if by com- 
mission you meant payment, he would give a different answer. I suggest 
you just clarify your question, if you want to make progress. 

BY MR. EARNEST: 

Q. Well, I will stick first to the question as put, commission. 
Was there any such discussion had? A. No, there was no discussion of 
commission, Mr. Earnest. 

Q. Did either you or Max Ammerman say at that time that if any 
commission were due, that you would pay it? A. There was a time that 
it was said that if a payment were to be required, that we would pay it. 

Q. Yes, sir. A. And when I say "we," I mean here myself and 
Mr. Ammerman as my attorney, representing me, speaking for me. 

Q. Yes, sir. 

What price was quoted to you for this property by Mr. Bush or 
Mr. Weinberg when they contacted you around August 21, 19 i 
A. $795,000. 

Q. And you were told by Mr. Bush, were you not, that this inclu- 
ded a commission to his firm of $20,000? A. I recall only $795,000 as 
being the purchase price, Mr. Earnest. 

218 Q. Do you recall whether or not any reference was made by him 
to the amount of commission that his firm would realize if the deal went 
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through? A. I do not recall that. 

Q. Now, after August 21, 1957, when if at all were you first con- 
tacted by Jerome Murray in connection with these premises? A. Very 
close to the 30th of August. You mean in broad reference to the property? 

Q. Yes. Around August 30? A. Yes, sir. 

Q. And how did he contact you, sir? A. I believe his first direct 
contact with me was with a request to allow the representatives of Ameri- 
can Chemical Society to use my conference room for the purposes of a 
meeting. 

Q. Did you participate in those conferences? A. I met the people 
involved. 

Q. When next after that, if at all, were you contacted by Jerome 
Murray? A. I can't give you specific times. Contacts with me through 
Mr. Murray were substantially through my attorney, Mr. Ammerman. 

Q. Do you have any recollection of approximately how many times 

219 you personally were contacted by Jerome Murray during the period 
from August 30 to September 25? A. There were quite a number of times 
that I was contacted by him. 

Q. Did he offer this property to you, on a purchase basis? 

A. Yes, he did. 

Q. And at what price, sir? A. The price was $775,000. 

Q. Was that his initial offer for the purchase price of the prop- 
erty? A. I think so. 

Q. Were there any written communications that passed between 
you and Mr. Jerome Murray in respect to this property, from and after 
August 30, 1957? A. Yes, there were. 

Q. And what did those consist of? A. First an analysis of opera- 
tions for the building, assuming occupancy by American Chemical So- 
ciety. 

Q. Yes. A. Thena contract for the purchase of the property; 
and perhaps some others. Iam not sure. 

Q. And the date of the contract was the September 25 contract? 
Is that correct? A. Yes, sir. 
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220 Q. Now did you have any written communications with Mr. Am- 

merman during this period from August 30 to September 25 in respect to 
making an offer on this property? A. Iam not sure. There may have 
been. 

Q. Had you directed Mr. Jerome Murray to conduct negotiations 
with Mr. Ammerman on your behalf? A. Did I direct him?» 

Q. Yes. A. I don't recall that it was at my direction. But there 
were discussions between Mr. Ammerman and Mr. Murray. 

Q. Were you present at these discussions? A. There were dis- 
cussions at which I was present. 

Q. What was discussed on the occasions when you were present? 
A. First the practicability of the American Chemical Society leasing. 
I was present, too, when a man was brought in by Mr. Murray who had an 


option for the purchase of adjacent property. There was the submission 
of the contract, and that nature of thing. 
I don't know whether I have answered your question. 


Q. Yes. When the contract of September 25, 1957 was actually 
prepared, who drafted it? A. Mr. Ammerman. 

Q. And after it was turned over to you, you gave it to Mr. Jerome 
Murray, did you not? A. That is correct. 

221 Q. Now up to that point you personally had not had any contact 
with Mr. Victor Orsinger of the Parkwood concern in respect to making 
an offer on this property, had you? A. I had not. | 

Q. Neither had you had any direct contact with any other officer 
of the Parkwood company? A. No, I had not. 

Q. So the contract was prepared, then, on September 25, 1957, 
given to Mr. Murray, and he submitted it to whom? A. I gave it to Mr. 
Murray. I suppose you will have to ask Mr. Murray about what he did 
with it. : 

Q. Isee. Did there come a time when Mr. Murray returned 


with the contract with some revisions on it? A. Yes, he did. 
* * * * 
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Washington, D. C., 
Thursday, October 27, 1960 
* x* * 
226 DR. IRVING LICHTMAN 
returned to the stand and was examined and testified further as follows: 
REDIRECT EXAMINATION 

BY MR. DOOLEY: 

Q. Dr. Lichtman, I show you a lease dated the 27th of September, 
1957, between Parkwood, Incorporated and the American Chemical Society. 
I ask you to examine this lease and tell the Court, if you can, whether 
this lease was assigned to you by Parkwood at the time you purchased 
the property. 

THE COURT. What was your question? 

MR. DOOLEY. The question is whether this is the lease between 

American Chemical Society and Parkwood. 

THE COURT. Well is it or isn't it, Doctor? 

THE WITNESS. Yes, itis, Your Honor. 

THE COURT. Very well. 

MR. DOOLEY. No further questions. 

May I offer in evidence this lease between American Chemical 
Society and Parkwood, Incorporated? 

THE COURT. It may be admitted. 

MR. DOOLEY. No further questions. 

THE DEPUTY CLERK. Defendant's Exhibit No. 3. 


(The lease, September 27, 1957, was 
marked and admitted in evidence as 
Defendant's Exhibit No. 3.) 


* * * * 

243 THE COURT. I am not going to ask you to make a formal elec- 
tion. But, on the other hand, you can't recover against both Parkwood 
and Murray. 

MR. EARNEST. I will agree to that statement, sir. I think they 


are mutually exclusive. 
* 
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THE COURT. I don't suppose it makes very much difference to 
you, because I gather the impression that both defendants are equally re- 
sponsible financially. 
MR. EARNEST. Correct, sir. 
THE COURT. It isn't as though you had one defendant who could 
244 respond to a judgment, and the other could not. So I suppose it 
doesn't make too much difference to you,-- 
MR. EARNEST. That's right. 
THE COURT. --against which one you recover, provided you do 
recover. 
MR. EARNEST. Thatisit. That is my position, sir. 
* * * * 
274 ORAL DECISION 
THE COURT. This is the trial of an action for broker's commis- 
sion. By a contract dated September 25th, 1957 a building located at 
1801 K Street, N. W., in Washington, D. C., was sold by the defendant, 
Parkwood, Incorporated, to the defendant Irving S. Lichtman, for the 
price of $775,000. The plaintiff, a corporation engaged in business as a 
real estate broker, claiming to be the procuring cause of the sale, sues 
for a commission amounting to $20,000. In addition to naming Parkwood, 
Incorporated, the original owner and vendor of the property, as a defend- 
ant, there were also joined as additional defendants one J erome S. 
Murray, Irving S. Lichtman and H. Max Ammerman. It is claimed that 
Jerome S. Murray, acting as agent of Parkwood, Incorporated, hired or 
retained the plaintiff to act as broker in the transaction; and that if it 
were the fact, as is claimed by the defendant Parkwood, that Murray had 
275 no authority to do so, it is claimed that Murray is liable on an 
implied warranty of authority. The defendant Lichtman, who was named 
as the purchaser in the contract above referred to, and the defendant H. 
Max Ammerman, who it is alleged was associated with Lichtman in the 
purchase of the property, are joined on the theory that by ignoring the 
broker, who it is claimed brought about the sale, and dealing directly 
with the owner, thereby inducing the owner to sell at a lower price than 
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originally quoted, with the understanding that no commission would be 
payable, they interfered with the contract rights of plaintiff. 

At the commencement of the trial, on the basis of the opening 
statement of counsel for the plaintiff, the complaint was dismissed as 
against the defendants Lichtman and Ammerman, on the ground that no 
cause of action was shown as against them. The Court held that on the 
facts as claimed there was no interference on the part of Lichtman and 
Ammerman with the plaintiff's right to recover a commission from the 
owner of the property, if the plaintiff was otherwise entitled to do so, be- 
cause nothing that Lichtman and Ammerman did could have defeated the 
plaintiff's rights as against the owner. If, as was claimed, Lichtman and 
Ammerman erroneously represented to Parkwood that they had not been 
induced to buy the property as a result of the plaintiff's efforts, and that 
therefore the plaintiff had earned no commission and none was payable 

276 to anybody, no cause of action would accrue against them in behalf 
of the plaintiff. If anyone had a right to complain as against Lichtman 
and Ammerman under those circumstances, it was Parkwood, Incorpora- 
ted, because it is said to have sold the building at a reduced price in re- 
liance on the misrepresentation. 

It is claimed in behalf of the plaintiff that the defendant Murray, 
acting as agent of Parkwood, hired or retained the plaintiff to sell the 
property, or to obtain a purchaser therefor; that thereupon the plaintiff 
presented the idea of buying this property to the defendant Lichtman, 
furnished him a considerable amount of data, discussed the matter with 
him on several occasions, quoted a definite price, and induced him gene- 
rally to buy the building. It is further claimed that after the negotiations 
had reached this point, Lichtman ignored the plaintiff in all further steps 
in the matter, negotiated directly with Parkwood, and entered into a 
contract with Parkwood whereby he undertook to purchase the property 
for $775,000 net, on the representation that no commission would be pay- 
able to anybody. The price that had originally been quoted by the plaintiff 
to Lichtman was $795,000, with the understanding that $20,000 was to be a 
commission to the plaintiff and the balance of $775,000 was to be the net 
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proceeds to the owner. 

277 It is well established that a real estate broker who is hired to sell 
property in behalf of its owner completes his work and has earned his 
commission when he has procured a purchaser who is ready, able and 
willing to buy on the terms proposed by the seller. The broker need not 
participate in the actual drafting or preparation of the contract. He need 
not be present at its execution. All that is needed is that he be the pro- 
curing cause that brought about or induced the consummation of the trans- 
action. If in such a situation the vendor refuses to complete the sale, the 
broker's right to a commission is not defeated. Similarly, if the seller is 
unable to make a conveyance, due to lack of a good title or for some other 
reason, this circumstance also does not destroy or interfere with the 
broker's right to compensation. 

In Block v. Ryan, 4 Appeals D. C. 283, at 286, it was stated: 

“As a general proposition it is well settled that a broker 
is entitled to his commission when he shall have procured a pur- 
chaser who is in a situation and ready and willing to complete the 
purchase on the terms proposed by the seller, and his right is not 
affected by the refusal of the seller to go on and perfect the sale." 
Again, in Dotson v. Milliken, 27 Appeals D.C. 500, 514, it was 


"It is well settled that when an agent, employed for the 
purpose, procures a purchaser willing and able to buy on the 
authorized terms, he becomes entitled to his compensation al- 
though the sale may not be consummated, provided the consum- 
mation is prevented by the refusal, fault, or defective title of the 
principal." | 
More recently it was said, in Clark v. Morris, 30 Appeals D.C. 

553, 556: 

"The law is well settled that where a broker is employed 
to sell property upon a commission, and by his efforts brings the 
owner, or agency through which he is employed, and the prospec- 
tive purchaser together, and a sale results, though it be 
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accomplished by the owner or such agency without any further as- 

sistance by the broker, the broker is entitled to his full commis- 

sion, the same as if he had conducted all the details of the sale." 

The cases go even further. If the broker brought the parties to- 
gether and is in effect the procuring cause of the sale, the parties may 
not defeat the broker's right to his commission by entering into a contract 
differing in terms from those originally proposed, nor may they circum- 
vent him by selling the property at a reduced purchase price and taking 

279 the position that no compensation was payable to him. Kroh v. 
Rosenberg, 158 Maryland 273; Risser v. Hirshhorn, Second Circuit, 199 
Federal (2d) 917. 

The evidence is overwhelming and the Court finds that the defend- 
ant Murray, purporting to act as agent of Parkwood, hired or retained the 
plaintiff to act as a broker in order to procure a purchaser for the build- 
ing; and that thereupon the broker presented the matter to Lichtman, in- 
terested him in the property, submitted to him data and information con- 
cerning it, had a number of conferences with him, and offered the prop- 
erty to him at the purchase price of $795,000, with the thought that 
$20,000 would constitute the broker's commission and the balance would 
accrue to the owner. Lichtman told a representative of the plaintiff that 
he was interested and would make a definite offer. From then on Licht~- 
man dealt directly with Murray, who represented the owner, and entered 
into a contract for $20,000 less than the price mentioned by the plaintiff. 
The Court finds as a fact that plaintiff was the procuring cause of the sale 
involved in this action. 

We now come to the question as to the liability for payment of the 
commission. The Court finds that while the defendant Murray hired the 
plaintiff as broker, Murray in fact had no authority to do so and had not 
been empowered by Parkwood to engage the plaintiff or anyone else for 

280 the purpose. It is well established that an agent--and there is no 
doubt, and the Court so finds, that Murray was an agent of Parkwood for 
some purposes--may not hire a subagent without authority to do so. Thus 
it is stated in Restatement of the Law of Agency, second edition, sec. 458: 
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"The authorized employment of a subservant or other sub- 

agent does not thereby subject the principal to contractual liability 

to the subagent...." 

It was held by the Court of Appeals for this circuit, in Rutledge v. 
United Services Life Insurance Company, 84 Appeals D. C. 61, at 62, that 
"A principal is commonly under no obligation to compensate his agent's 
agents unless his agent has, and also exercises, authority not merely to 
use their services in discharging his obligations to his principal but also 
to make them agents of his principal." Numerous authorities hold the 
same way. McKnight v. Peoples-Pittsburgh Trust Company, 360 Pennsyl- 
vania 290; 61 Atlantic 2d 820; Southack v. Ireland, 109 New York Appellate 


Division 45, 95 New York Supplement 621. 

An agent who purports to act pursuant to authority said to be con- 
ferred on him by his principal, but actually exceeds his power, impliedly 
warrants that the requisite authority on his part exists, and is liable for 
damages on the implied warranty. Thus the Restatement of the Law of 


281 Agency, second edition, section 329, states: 

"A person who purports to make a contract . . on behalf of 
another who has full capacity but whom he has no power to bind, 
thereby becomes subject to liability to the other party thereto 
upon an implied warranty of authority, unless he has manifested 
that he does not make such warranty or the other party knows that 
the agent is not so authorized." 

There are numerous decisions holding and applying this principle, 
dating back to the English case of Collen v. Wright, 8 Ellis & Blackburn, 
647, 657; 120 English Reports 241, at 245. In that case it was stated by 
Willes, J.: 

"I am of opinion that a person, who induces another to 
contract with him as the ggent of a third party by an unqualified 
assertion of his being authorized to act as such agent, is answer- 
able to the person who so contracts for any damages which he may 
sustain by reason of the assertion of authority being untrue." 

In an early Maryland case, Keener v. Harrod, 2 Maryland 63, 
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69-70, decided in 1852, it was held that a person employed to sell prop- 
erty had no authority to employ in the name of the owner any person to 


assist him, or to procure a purchaser, and that if he did so he must 
282 meet the consequences. The court stated: 

To bind the principal, the act must be done in the exer- 
cise, and within the limits of, the power delegated; and whenever 
a party undertakes to do an act, as the agent of another, if he 
does not possess any authority therefor from the principal, or 
exceeds his powers, he will be personally responsible to the 
person with whom he is dealing." 

In Williams v. De Soto Oil Company, 213 Federal 194, 197, it was 
said by the Court of Appeals for the Eighth Circuit that: 

"An agent is undoubtedly personally liable in case of a 
fraudulent misrepresentation of authority. He is also personally 
liable if he has no authority and knows it, but nevertheless makes 
the contract as having such authority... And the courts have 
also held that, when a party making a contract bona fide believes 
that such authority is vested in him, but as a matter of fact has 
no such authority, he is still personally liable upon the contract." 
In Lustig v. Hutchinson, 349 Illinois Appeals 120, 110 North 

Eastern 2d 278, 280, it was said: 

"We think that the law is well settled in this State, as in 
other jurisdictions, that an agent, representing an owner of prop- 
erty to offer the same for sale, has no implied authority to em- 
ploy a broker to procure a purchaser; that the burden is upon the 
agent who employs the broker to establish such authority, and 
that in the absence of proof of such authority, the agent becomes 
personally liable for the broker's commission, where the broker 
has procured a purchaser, ready, able and willing to buy upon 
the terms submitted by the agent." 

In the light of its findings of fact and the applicable principles of 
law, the Court concludes that the plaintiff has earned a commission on the 
sale of this property, but that the defendant Parkwood is not liable 
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therefor, since it did not hire the plaintiff or authorize defendant Murray 
or anyone else to do so; and that defendant Murray is, however, liable on 
the implied warranty of authority. Accordingly the Court will render 
judgment for the plaintiff against the defendant Murray, for $20,000, and 
will dismiss the complaint as against Parkwood. 

A transcript of this oral decision will constitute the findings of 
fact and conclusions of law. Counsel will please submit a proposed judg- 
ment. 

MR. EARNEST. If Your Honor pleases, may I address myself 
to one phase of the judgment? Under the order of Judge Keech, as I re- 
call, we were permitted to claim interest from the date of settlement, 

284 which was October 15th, 1957. I now address myself as to whether 
or not-- 

THE COURT. You say you were permitted to claim Interest? 

MR. EARNEST. Yes, sir. 

THE COURT. It has not been held you were entitled to it? 

MR. EARNEST. That is right. Iam merely rising to my feet now 
to ask Your Honor if we are. 

THE COURT. I am disinclined to award interest here, because 
these are damages for implied warranty of authority. This is not an 
election for a liquidated debt. 

MR. EARNEST. Thank you, Your Honor. 

THE COURT. I am not going to award interest. 


* * * 
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Received frou _sRvING 8. LICHDN. of nominee, hereinafter called purchaser 

a deposit of (See €2 on reverse side hereof) $5000.00 Dollars ($5000.00. .... .) 

to be applied as part payment of the purchase of Lot 58 in Square 107 . . a 

improvements thereon known as NoL801 K. Sto.s..Na..We.. _... .. ’ the District of 
Columbia, upon the following terms of sule: ° : 

Total price of property Seven. Hundred Seventy-five. ‘Thousand amd. _. e 

: Sto tet EE OUI a Ge 05 .. Dollars ($. 775,000.00 ). 
“The garcliaiee agrees to pay One Hundred Seventy-five Thousand... 

and no/100 . Dollars ($ 175,000.00 ) 


cash at the date of conveyance, of which sum this deposit shall be a port. 


The gerchasee sto anmmmersiner sees Eke CHE PST: pe Caan 


the premises of Six Hundred. Thousand. and eae net tg, 
NQ/100...0 eee ce x “Dollars “($600,000.00 ) 


! tas »28=.. "bearing interest at the rate of... S percent 
per annum, payable principal. and. interest. $4,744.80 per month, . all due. 
and.payable on or before.15..years. after.date. . Se ate e enn eet steigs 


Sead af traition sete H 


"Dollars ($ 


cab ceul per enieme, each installment when so | 
of interest on the amount of principal remaining unpaid 


Settlement is t be made at the office of 


or at the Title Com search! the title, and deposit with the Title Company~emwities cae eae “cucesmesactacbecausseosenesstetese: | Ness 
ea om $a ef Backs) 


of the purchase the deed of con sen execution’ and sus other papers on are required of eicher party wy ene caren of il 
contract shail be conslaerea good said scaoent tender of Dertoemente Of Se ert 
biect to an exteting as follows: Leased . 


as “of! ace “bus tding t0_¥ VArLOUS. stenants.. ee reverse e. , 
he shall fall eo to do he st become ‘and be 


Seller to 
by suderance Soar boat noon se eaie x roan by tan of Bac of Cote tsurike 


2 UDC settioment hereunder is made. 
Tae pc ss my yb ng wes a tN 


. made in triplicate, when ratified contains the final and entire agresment betwee ea. nee bereto 
and tmp shall not be pede, in triplicate. wen, favions, elatemente or representa! tations, orel or written, not berein contained. 


Provisions on both sides hereof apply. hereto... 


” “(lame of Broker) 


is to be conveyed in the name of . IRVING. 
bility om part of Lichtman. p 
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[Filed Jan. 9, 1961] Plaintiff's Exhibit 7 


DOWNTOWN OFFICE BUILDING 


This office building is in a 100% location where land is appraised at 
$70.00 per square foot. It is architecturally well designed so that no 
physical changes must be made in the interior of the building to make it 
modern. The reason it rents for an average of only $3.55 per square foot 
in this location is because the building lacks class appeal. There has been 
no modernization, either in color or lighting fixtures; the elevator cabs 
are scratched and dirty, and there is a general air of neglect due to poor 
housekeeping. 

It would be a comparatively easy task to bring the building back to 
the class which the neighborhood can economically sustain. It will take 

imagination, color sense, and a good property manager—and about $50,000, 
of which $25,000 will be spent on air conditioning. 

The statements prepared on present operation are accurate and 
have been gone over carefully. The statement on projected income has 
been compared with the income of buildings of almost identical size and 
has been checked by two appraisers, working separately, who have arrived 
at almost the same financial conclusions. 

The net income of this building should be $100,000 or more after re- 
modeling. The building is in a 100% location and not only has office space 
but stores on a main street and an unused basement area that definitely 
has an income potential. This is not a speculative purchase, ‘and Iam sure 
that a capitalization rate of 8 1/2% would be considered correct by the 
most conservative appraiser. On this basis the building would be worth 
$1,176,000. : 

Another important factor which must be taken into consideration in 
Washington, D. C. is the probably rezoning which will take place shortly 
under the Lewis recommendations. Office building locations will require 
much more square feet of ground for the same number of rentable square 
feet of area, and the buildings will also be required to put a great invest- 
ment in either underground facilities or adjacent land for parking. This 


Plaintiff's Exhibit 7 
(Continued) 
building covers almost 95% of the land and does not have the requirement 
of providing parking facilities, which is adequate in the immediate neigh- 
borhood. Therefore, new buildings will, of necessity, have to charge 
more per square foot of space than this building just to break even, let 
alone to make a profit. 

If the proposed redecorating is done, rents should be easily in- 
creased to $4.50 per square foot, resulting in a gross of $153,000.00. I 
have not examined the possibilities of increases in the stores or the 


potential of conversion of the excellent basement space, and have not 
figured that in this projection. 

If the above work is done, the proper maintenance of the building 
and new housekeeping aids such as vacuum cleaners, electric floor 
washers, etc., should entail an additional yearly expense of $5,000.00. In 
addition, the first year should require an institutional advertising budget 


of $2,500. to upgrade the building. 
If these things are done, the statement should be as follows: 


Gross income $153,000.00 
Expenses ($5,000.00 added) 54,909.29 


Net income $ 99,091.00 


$800,000.00 mortgage bases on valuation 
of eight times gross, at 8.18 per 
thousand at 5 1/2% 78,528.00 
Net income $ 20,563.00 


Cash investment would be $50,000.00 
over the mortgage in the purchase 
price and $55,500.00 in improvements, 
for a total of $104,500.00 


RETURN OF 19% PLUS AMORTIZATION 


Plaintiff's Exhibit 7 
(Continued) 


ANALYSIS OF BUILDING 


Gross Income $ 124,500.00 


Expenses 
Advertising 107.50 
Heat, light, and power 7,806.16 
Insurance 960.00 
Janitor supplies 1,550.00 
Professional services: window washing, 
elevator maint., exterm., etc. 1,492.00 
Porters (2), elevator operators (3), 
charwomen (3) 17,000.00 
Repairs and Maintenance 3,000.00 
Taxes 11, 768.63 
Management 5% 6,225.00 


$ 49,909.29 


Net income before depreciation 
and mortgage payments $ 74,590.71 


$500,000.00 mortgage at 5 1/2% payable 
$7.50 per thousand 47,500.00 


Present net income $ 27,090.00 
Represents 7% on $850,000. purchase price i 
Projected Possibilities of Building 
Structurally the building is excellent but it is in very poor condition from 
a decorating and housekeeping standpoint. It requires the following work 
to put it in an attractive condition to secure the maximum income: 


Sandblast front $ 3,0 
Paint exterior 2, 

Cover ceiling, change lighting, redecorate the lobby ‘5 
Change lighting fixtures in halls 


38 
338 


> 


1 
2 


> 


00 
00 
.00 


233 


Recover the interior of elev. cabs 
Replace glass in all office doors 
Asphalt tile halls 
Repaint and point up all rooms 
Air condition units in all rooms 
Venetian blinds 
Cost to put building in excellent condition 
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Defendants’ Exhibit 2 
[Filed Jan. 9, 1961] 
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Tee. 32° — 
#1 creat 31° 
ni ff 1-6inc excluding 1SL 


31648 
Weaver says 30,000 ft rentable space 
excluding partitions 


Rental calculated @$125,00 per 
and basement 6,000 
Lichtman 5,000 


136,100 


Overhead — <sqeeee 
char and Salaries 


125,087.60 
136, 100.00 
125,087.60 
$11,012.40 Net 
Removing partitions 
New Heating System 


Air Cont. 


[Filed Nov. 2, 1960] 
ORDER 


It appearing to the Court that the above entitled cause came on for 
trial on ol eevee eden et Siar after consideration of the facts 
pit and arguments of counsel, fit is by the Cbart this Bid day of November” oes 

1960 
ADJUDGED, ORDERED and DECREED that the complaint against 
Parkwood, Incorporated be and is hereby dismissed. 


/s/ Alexander Holtzoff 
Judge 


[Certificate of Service] 


[Filed November 2, 1960] 
JUDGMENT OF DISMISSAL 


This cause having come on for trial before the Court sitting with- 
out a jury on Tuesday, October 25, 1960, and after opening statement was 
made to the Court on behalf of the plaintiff through its counsel, the 
defendants, IRVING S. LICHTMAN and H. MAX AMMERMAN, orally 
moved in open court for a dismissal of the Complaint as to the said de- 
fendants, Lichtman and Ammerman, and after oral argument thereon by 
both counsel and after consideration of the authorities cited by them, 
and the Court being of the opinion that no valid claim for relief against 
the said defendants, Lichtman and Ammerman, is contained in the open- 
ing statement of plaintiffs, the Court orally announced its opinion to that 
effect from the bench and, based thereon, does hereby, on this 2nd day 
of November, 1960, ; 

ADJUDGE and ORDER that pgm the plaintiff assexted. 

AY neeain against the defendants, Lichtman and Ammerman, be and the 
same is hereby dismissed, and judgment herein is hereby entered in 
favor of the said defendants, Lichtman and Ammerman, and it is further 
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ORDERED that the said defendants, Lichtman and Ammerman, 
recover their costs in this action against the plaintiff and have execution 
therefor. 

/s/ Alexander Holtzoff 
Seen: 


/s/ David G. Bress 
Attorney for Defendants 
Lichtman & Ammerman 


/s/ dames M.Earnest 
Attorney for Plaintiff 


[Filed November 4, 1960] 
FINAL JUDGMENT 


This cause coming on to be further heard at this term; and the 
Court having made and entered its Findings of Fact and Conclusions of 


Law; wherefore, upon consideration thereof, it is by the Court this 4th 
day of November, 1960, 
ADJUDGED AND ORDERED as follows: 


That plaintiff Weinberg and Bush, Inc., is hereby awarded a judg- 
ment against the defendant Jerome S. Murray in the sum of Twenty : 
Thousand Dollars ($20,000.00) with costs. 


/s/ Alexander Holtzoff 
JUDGE 


[Certificate of Service] 


[Filed December 1, 1960] 
NOTICE OF APPEAL 


Notice is hereby given this First day of December, 1960, that 
Plaintiff Weinberg and Bush, Inc., a corporation, hereby appeals to the 
United States Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the Second day of November, 1960, 
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in favor of defendants, H. Max Ammerman, Irving S. Lichtman and 
Parkwood, Inc., a corporation, against said plaintiff, Weinberg and Bush, 
Inc., a corporation. 

/s/ Nathaniel Goldberg 

/s/ James Earnest 


Attorneys for 
Plaintiff, Weinberg and Bush, Inc. 


Copies to: 


Newmyer & Bress 
xx * 


Joseph G. Dooley 
* * * 
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QUESTIONS PRESENTED 


1. May the District Court properly dismiss, on plaintiff's opening 
statement, claim of plaintiff real estate broker for damages against 
defendants who were the ultimate purchasers of certain property, and 
who, it was alleged, either made false representations to seller that no 
broker was involved in the sale of the property to them, or, alternatively, 
interfered with plaintiff's contractual relation with seller by inducing 
seller to conclude a contract with them providing for no commission to 
plaintiff, by representing to seller that they would pay whatever amounts 
were due and owing to plaintiff, it being conceded, on motion of these 
defendants to dismiss the claim of plaintiff against them, that such 
allegations were true. 


2. Whether a finding of fact made by the court below, upon both 


testamentary and written evidence, where there was some conflict in 


the evidence presented, may be disturbed on appeal, or alternatively, 
whether the District Court's finding of fact that plaintiff was the procur- 
ing cause of the sale here involved, and had earned its commission, may 
be sustained notwithstanding that the District Court may have incorrectly 
decided which of the several defendants was liable to the plaintiff for the 
commission earned. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE . 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. The decision of the District Court dismissing plaintiff's 
complaint and granting judgment for defendants Lichtman 
and Ammerman on plaintiff's opening statement was er- 
roneous since plaintiff had stated a good cause of action 
against these defendants . : 3 Fs x 3 


The determination of a Question of Fact by the District 
Court, when supported by the evidence in the case, may 
not be disturbed on appeal, so that appellant is entitled 
to a judgment for the full amount of its commission 
whether or not the District Court was correct in decid- 
ing which of the defendants was liable to appellant : 


CONCLUSION sees ps GA ees a) ose Ge Pe oe cs 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,147 


WEINBERG & BUSH, INC., 
Appellant, 


Vv. 


H. MAX AMMERMAN, 
IRVING S. LICHTMAN, 
and 
PARKWOOD, INC., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The complaint in this action sought judgment against the owner of 
certain real property for commission due the plaintiff, a licensed real 
estate broker in the District of Columbia, on account of a sale thereof 
effected by plaintiff, or alternatively judgment against the owner's pur- 
ported agent and the ultimate purchasers on account of certain false 
representations and/or for interference with plaintiff's contract with 
the owner, or for services rendered to all defendants. This appeal is 
taken from the judgment and order of Judge Alexander Holtzoff dis- 
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missing the complaint against the purchasers of the property and from 
the judgment in favor of the owner thereof (JA. 145). 


The Court has jurisdiction of this appeal under the Act of June 25, 
1948, c. 646, 62 Stat. 929, as amended by the Acts of October 31, 1951, 
c. 655, $48, 65 Stat. 726, and July 7, 1958, Pub. L. 85-508, §12(e), 
72 Stat. 348; 28 U.S.C. § 1291. 


STATEMENT OF CASE 


This is an action to recover a broker's commission from the 
defendant Parkwood, Inc., seller of premises 1801 K Street, N. W., in 
the District of Columbia, or alternatively to recover damages from the 
defendant Jerome S. Murray for false representation as to his authority 
to act for the defendant Parkwood, Inc., or alternatively to recover 
damages from the defendants Irving S. Lichtman and H. Max Ammerman 
for fraud, or for interference with plaintiff's contractual relation with 


the defendant Parkwood, Inc., or for services rendered to all defendants. 


On August 20, 1957, plaintiff, through William L. Bush, its vice 
president, made known to the defendant Parkwood, Inc. (J.A. 40, 78, 79) 
that it had a prospective purchaser for the Kedrick Building which had 
recently been purchased by that defendant (J.A. 40). In the evening of the 
same day William L. Bush was advised by the defendant Jerome S. Mur- 
ray that he, the said Murray, was the proper person with whom to deal 
in respect of this property (JA. 41, 42, 97) and that he had been directed 
by Victor J. Orsinger, president of the defendant Parkwood, Inc. (J.A. 42, 
96) to discuss with plaintiff the sale of this property (J.A. 42, 79). 


On the following day the defendant Murray met with the president 
and vice president of plaintiff (J.A. 44, 79) and discussed with them the 
terms upon which the defendant Parkwood Inc., would sell the property 
here involved (J.A. 49, 50). It was then and there agreed that inasmuch 
as the defendant Parkwood, Inc., wished to realize $775,000.00 (J.A. 50) 
from the sale, plaintiff's asking price would be $795,000.00 (J.A. 50, 58, 
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64, 65) so as to provide for a commission of $20,000.00 to plaintiff. At 
that meeting the defendant Murray supplied the plaintiff with certain 
operating data, rental rolls showing the tenants of the building together 
with expiration dates of their leases, and a set of building plans (Plain- 
tiff's Exhibits 2, 3, 4, 5; JA. 44, 135, 136, 137, 138) concerning the 
Kedrick Medical Building, most of which had been turned over to defend- 
ant Murray by defendant Parkwood, Inc. 


As a result of that meeting plaintiff's vice president promptly 
called upon the defendant Irving S. Lichtman (J.A. 51, 119) to acquaint 
him with the availability of the property and the asking price (J.A. 51, 52, 
123). Ata subsequent date both plaintiff's president and vice president 
called upon the defendant Irving S. Ichtman (J.A. 66) and presented to him 
a careful analysis of the possible uses to which the property could 
profitably be put (Plaintiff's Exhibit 7; J.A. 141). Defendant Lichtman, 
after learning that the property might be sold by Parkwood, Inc., had re- 
quested such an analysis. 


Thereafter, from time to time, plaintiff's vice president William L. 
Bush called upon or telephoned to the defendant Irving S. Lichtman with 
reference to the property (J.A. 53, 121). In particular, William L. Bush 
advised the defendant Irving S. Lichtman of lease negotiations pending 
between the defendant Parkwood, Inc., and the American Chemical 
Society (J.-A. 121) and at the defendant Lichtman's request (J.A. 57, 121) 
kept him advised, insofar as he was able, as to the progress of those 
negotiations. 


Defendant Jerome S. Murray throughout this period acted as agent 
for the defendant Parkwood, Inc., and particularly played a prominent 


role in the negotiation of the American Chemical lease (J.A. 70, 71, 72, 
101, 102, 103). 


On or about September 30, 1957 (J.A. 58), plaintiff's vice president 
learned that the defendants Irving S. Lichtman and H. Max Ammerman 
had met with the defendant Jerome S. Murray and Victor J. Orsinger, 
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president of defendant Parkwood, Inc. (J.A. 58, 73), on September 27, 
1957, and executed a contract for the sale of the property (Plaintiff's 
Exhibit 6; J.A. 72,139). 


The Case Against Lichtman and Ammerman. 


At the trial, counsel for plaintiff stated, in his opening statement 
(J.A. 20, 21): 


"May it please Your Honor, this is an action for broker's 
commission and damage for fraud and interference with 
contractual relations, arising out of the sale of a building 
in the District of Columbia, and for damages for false repre- 
sentations, and for value of services rendered. 


"We also claim damages for fraud and interference with the 
contractual relations, this claim being asserted against the 
defendants Irving Lichtman and H. Max Ammerman, who be- 
came the ultimate purchasers of the property, who dealt 
directly with the defendant Parkwood and entered into a 
contract with the defendant Parkwood which provided for no 
commission. And we say that they either deliberately con- 
cealed from the defendant Parkwood the fact that the plaintiffs 
were the negotiators of this deal, or in the alternative that 
they induced the defendant Parkwood to breach its agree- 
ment and negate its employment of the plaintiff." 


In elaborating on this statement counsel for plaintiff specifically 
offered to prove that defendants Lichtman and Ammerman met secretly 
with defendant Murray and with Victor J. Orsinger (J.A. 23, 32); that the 
contract expressly excluded any commission for the plaintiff (J.A. 23, 
32); that the defendants Lichtman and Ammerman declared that they 
would "take care of" whatever commissions were properly due and pay- 
able to the plaintiff (J.A. 23, 30, 34). 


Counsel for defendants Lichtman and Ammerman moved the Court 
for a dismissal of the case as to them (J.A. 27). In the argument which 
followed the Court observed (J.A. 33): 

"Wherein is the fraud? You know, when a member of the Bar 
is charged with fraud before me, I want the fraud specified. 


Of course, I would be the first to condemn a member of the 
Bar who commits fraud. But on the other hand I would protect 
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any member of the Bar from an unfounded charge of fraud, 
because that is a very serious matter." 
And with respect to the claim for interference, the Court stated 
(J.A. 33): 
"The word ‘interfere’ is just a word. What was the fraud that 
you charge against Lichtman and Ammerman. You know, you 


can't mingle various strands and entwine them into a single 
cable. You have interference with contract rights . . . 


"MR. EARNEST. Yes, sir. 
"THE COURT. Let's leave that aside for the moment. Now 

what is the fraud?" 

The District Judge thereafter made it plain that he was pre- 
occupied with the claim of fraud against an attorney (J.A. 33) and sub- 
sequently granted the motion of defendants Lichtman and Ammerman 
to dismiss (J.A. 39, 40). In his ruling on the motion the District Judge 
not only dismissed the charge of fraud (J.A. 39, 40) but held that the 
representation of defendants Lichtman and Ammerman to defendant 
Parkwood, Inc., that no broker procured or induced them to buy the 
property as asserted by counsel for plaintiff (J.A. 40) did not interfere 
with plaintiff's contractual relation with defendant Parkwood, Inc. (J.A. 
39, 128). The District Judge indicated that even if the statements 
allegedly made by defendants Lichtman and Ammerman were true, 
plaintiff would still have a valid claim against defendant Parkwood, Inc., 
or against defendant Murray, and that defendant Parkwood, Inc., might 
then have a claim against defendants Lichtman and Ammerman, on 
account of the representations which they had made at the time the 
contract was executed, for the commission that they owed to plaintiff. 
(J.A. 40). 

The Case Against Parkwood, Inc. 

During the trial which followed the evidence showed that the de- 
fendant Jerome S. Murray was requested by Victor J. Orsinger, presi- 
dent of defendant Parkwood, Inc., to ascertain what the interest of 
plaintiff was in the Kedrick (J.A. 42, 96, 97); that Murray represented 
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to plaintiff a corporation engaged in business as a real estate broker 
(J.A. 127), that the defendant Parkwood, Inc., was interested in selling 
the Kedrick (J.A. 42, 99). 


The evidence further established that the defendant Jerome S. 
Murray was accorded wide latitude by the defendant Parkwood, Inc., 
in dealing with this property; that defendant Parkwood, Inc., had turned 
over to defendant Murray the operating statement and rental roll as well 
as the plans and specifications concerning this property; that it was he 
who participated, as Parkwood's representative, in the negotiation of 
the lease between Parkwood and the American Chemical Society (J.A. 
70,71, 72, 73, 102, 103, 107); and that it was he who served as inter- 
mediary in the final contract negotiations for the sale of the property 
by Parkwood, Inc., to defendants Lichtman and Ammerman. (JA. 72, 
104, 124) 


At the conclusion of the trial, the District Judge found, as a fact, 


that the plaintiff was the procuring cause of the sale involved in this 
action (J.A. 130). The District Judge, in his opinion, further ruled 
(J.A. 132): 


*. .. the Court concludes that the plaintiff has earned a 
commission on the sale of this property, but that the de- 
fendant Parkwood is not liable therefor, since it did not 
hire the plaintiff or authorize defendant Murray or anyone 
else to do so; and that defendant Murray is, however, liable 
on the implied warranty of authority .. ." 


STATEMENT OF POINTS 


1. The District Court erred in finding that appellant, plaintiff 
below, had failed to state a cause of action against appellees H. Max 
Ammerman and Irving S. Lichtman, defendants below. 


2. The District Court's finding of fact that appellant, plaintiff 
below, was the procuring cause of the sale here involved, and had earned 
its commission, is supported by the evidence and may not be disturbed on 
appeal, no matter which of the appellees is liable to appellant. 


7 
SUMMARY OF ARGUMENT 


1. The dismissal on the opening statement by the District Court 
of plaintiff's claim was error in that the allegations set forth by counsel 
for plaintiff in his opening statement, which allegations were conceded 
to be true, set forth the necessary and essential elements to support a 
claim for damages for misrepresentation and fraud or alternatively a 
claim for interference with contractual relations against the defendants 
Lichtman and Ammerman. 


The holding of the District Court that plaintiff had a right to pursue 
its remedy in contract against the seller does not preclude plaintiff from 
pursuing its remedy in tort against the purchasers. 


2. The finding of the District Court that plaintiff was the procuring 
cause of the sale here involved was sufficiently supported by the evidence 
in the case and cannot be disturbed on appeal. A determination by the 
court that defendant Jerome S. Murray is not liable to plaintiff for the 
broker's commission, therefore, requires the court to order that judg- 
ment for the full amount of the commission found by the court below to 
have been earned by plaintiff be entered against appellee Parkwood, Inc., 
or against appellees Lichtman and Ammerman, or against all appellees 
jointly and severally. 


ARGUMENT 


1. THE DECISION OF THE DISTRICT COURT DISMISSING PLAINTIFF'S 
COMPLAINT AND GRANTING JUDGMENT FOR DEFENDANTS | 
LICHTMAN AND AMMERMAN ON PLAINTIFF'S OPENING STATE- 
MENT WAS ERRONEOUS SINCE PLAINTIFF HAD STATED A GOOD 
CAUSE OF ACTION AGAINST THESE DEFENDANTS. 


The essential elements of an action for interference with a broker's 
contractual relation with his client are (i) an existing legal contract or 
contractual rights, (ii) knowledge of such rights on the part of the de- 
fendant, (iii) an intentional interference therein without justification and 
(iv) resulting damages. Dunn v. Cox, 163 A.2d 609, 611 (D.C. Mun. App. 


8 


1960). The same court, in the earlier case of Deoudes v. G. B. Macke 
Corporation, 153 A.2d 309 (D.C. Mun. App. 1959), adopted the rule re- 
garding liability for interference with contractual relations stated in 
1 Harper & James, Torts, §6.5 (1956), that: 
The core of this protection is to be found in the common 
law tort principle that one who intentionally induces another 
to break a valid contract is, unless his conduct is privileged, 


liable for damages legally caused thereby.” (153 A.2d at 
p- 310) 


It is sufficient to state a cause of action if the foregoing elements 


are alleged, no matter how inartfully. Dunn v. Cox, supra. 


Counsel for plaintiff, in his opening statement said, with respect to 
plaintiff's claim against defendants Lichtman and Ammerman that plain- 
tiff claimed damages for fraud and for interference with plaintiff's con- 
tractual relation with defendant Parkwood, Inc., the seller (JA. 21). In 
particular, he stated that these defendants, who were the ultimate pur- 
chasers of the property here involved, deliberately concealed from 
defendant Parkwood, Inc. the fact that plaintiff was the "negotiator of 
this deal", or alternatively that defendants Lichtman and Ammerman 
induced defendant Parkwood, to breach its contract with plaintiff and 
negated its employment of plaintiff. 


In enlarging upon this statement counsel for plaintiff stated he 
would prove, inter alia, that plaintiff interested these defendants in the 
property, that plaintiff informed these defendants that the purchase price 
of the property was $795,000.00, which included a commission of 
$20,000.00, that plaintiffs furnished these defendants with information 
relating to the potential use of the property; that thereafter these defend- 
ants treated directly with the seller, defendant Parkwood, Inc., and sub- 
mitted a contract providing for no commission to plaintiff; and that at 
the time the contract was signed, defendants Lichtman and Ammerman 
stated that they would "take care of" whatever commission was properly 
due and payable to plaintiff so that as a result thereof a contract making 
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no provision for payment of commission to plaintiff was signed between 
defendants Lichtman and Parkwood, Inc., and that title to the property 
was taken in the names of defendants Lichtman and Ammerman (JA. 21, 
22, 23, 24, 32). 


On the motion of defendants Lichtman and Ammerman to dismiss, 


although the foregoing allegations were admitted for the purposes of 
such motion (J.A. 27, 30), the District Court not only dismissed the 
charge of fraud (J.A. 39, 40), but held that representations made by 
defendants Lichtman and Ammerman to defendant Parkwood, Inc., that 
no broker induced them to buy the property, or that they would pay what- 


ever commissions were due to plaintiff, did not interfere with the con- 
tractual relations between plaintiff and defendant Parkwood, Inc. 


It was the opinion of the District Court that on no theory was it 
possible for the plaintiff to recover against defendants Lichtman and 
Ammerman on the facts stated in plaintiff's opening statement (JA. 40, 
128). In the Court's view plaintiff's sole claim lay against the seller, 
defendant Parkwood, Inc., or against its agent, Murray. 


Plaintiff's claim against defendants Lichtman and Ammerman was 
not barred because they also had a cause of action against the vendor. 
In Hornstein v. Podwitz, 254 N.Y. 448, 173 N.E. 674, 84 A.LR. 1 (1930), 
the Court of Appeals of New York held: 


"The appellants had misconceived the basis of the cause 
of action against them. If they had not induced the principal 
to breach its contract with the plaintiff, he would have re- 
ceived commissions which he had earned or had a cause of 
action on contract therefore against his principals. They 
committed a legal wrong which gave rise to cause of action 
in favor of the plaintiff. The fact that the plaintiff also has 
a cause of action against his principals for breach of con- 
tract, does not prevent his having the cause of action in tort 
against them. They cannot be heard to say that they are not 
liable for their wrongful act because the owner of the 
premises is also liable to the plaintiff for his commissions. 
All of the parties who induced the breach of the contract are 
jointly and severally liable for the commission due the 
plaintiff." (Emphasis supplied). 
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Likewise in Horn v. Seth, 201 Md. 589, 95 A.2d 312, 316 (1953), an 
action by a broker against another broker for interference with his con- 
tract with the owner of property sold, the Court of Appeals of Maryland 
held: 

"It is true that the plaintiff could have sued the Brambles 

for his commission, but he was not compelled to do so, if he 

chose to sue the interferer in tort instead of the owners in 


contract. On this point we think the reasoning of the Horn- 
stein case is persuasive." 


See also Wilson & Co. v. United Packing House Wkrs. of America, 181 
F.Supp. 809, 819 (N.D. Iowa, 1960), wherein the Court held that a right 


of action of plaintiff against the other party to the contract was no de- 
fense to an action for interference with such contractual relationship, 

nor was plaintiff bound to his remedy for breach of contract. And, see 
Campbell v. Gates, 236 N.Y. 457, 141 N.E. 914, (1923). 


In George H. Beckman, Inc. v. Charles H. Reid & Sons, Inc., 44 
N.J. Super. 242, 130 A.2d 48, 51 (1957), plaintiff, a real estate broker, 
sued the purchasers and the owners of a certain piece of property. Al- 
though plaintiff was instrumental in bringing about the sale of the prop- 
erty in this case, the purchaser negotiated directly with the owner. 
Plaintiff's theory was that the purchaser deliberately induced the owner 
to believe that no broker was involved in the sale. In reversing judg- 
ment for the defendants, the Court said: 

"We think it probable, therefore, that the Gills, knowing 
plaintiff's interest in the matter, and in order to obtain a 
reduction in the price of the property purposely took steps 


to prevent plaintiff from securing a commission. This con- 
stitutes a tort." 


In Krigbaum v. Sharbaro, 23 Cal. App. 427, 138 P. 364 (1913), the 
right of a real estate broker to recover damages from persons, who, by 


threats, intimidation, or coercion had prevented the consummation of 
his negotiations for the sale of real property was affirmed. Such in- 
tentional interference with the opportunity of a broker to earn a com- 


11 


mission is actionable in tort. Sustick v. Saltina, 48 N.J. Super. 134, 137 
A.2d 54 (1957). See also Restatement, Torts § 766 (1939). 


In Risser v. Hirshorn, 199 F.2d 917, 920 (2 Cir., 1952), the Court 
of Appeals for the Second Circuit held that an allegation that the pur- 
chaser had misrepresented to the seller that no broker was involved in 
the transaction raised issues which should have been decided by the jury. 


In Phillips & Benjamin Co. v. Ratner, 206 F.2d 372, 376 (2 Cir., 
1953), the counterclaim of defendants alleging (1) a contract debt owed 
by Reverie to defendant, (2) plaintiff's instructions to Reverie not to pay 
the debt, and (3) resultant damages was dismissed by the lower court. 
In reversing, the Court said: 

"We disagree with the Court's conclusion that the pleading 

did not adequately set forth a claim for inducing a breach of 

contract. Recovery is allowed on such a claim where one who 

knows of an existing valid contract intentionally and without 


reasonable justification induces one of the parties to the con- 
tract to breach it to the damage of the other party." 


The Court held that the allegations of the counterclaim qualified as 
a "short and plain statement of the claim showing that the pleader is 
entitled to relief as required by Rule 8 (A)(2), F.R.C.P. The Court 
further held that there was no need for defendants to explain why they 
did not proceed directly against Reverie since their contract claim 


against Reverie did not preclude a claim in tort against the plaintiff. 


Counsel for plaintiff having set out in his opening statement all of 
the elements necessary to state a cause of action for fraud and mis- 
representation or alternatively for interference in the contractual 
relationship alleged between defendant Parkwood, Inc. and plaintiff, 
against defendants Lichtman and Ammerman, and the same having been 
conceded as true, the District Court erroneously dismissed plaintiff's 
complaint as to these defendants. 


12 


1]. THE DETERMINATION OF A QUESTION OF FACT BY THE DISTRICT 

COURT, WHEN SUPPORTED BY THE EVIDENCE IN THE CASE, MAY 

NOT BE DISTURBED ON APPEAL, SO THAT APPELLANT IS ENTITLED 

TO A JUDGMENT FOR THE FULL AMOUNT OF ITS COMMISSION 

“WHETHER OR NOT THE DISTRICT COURT WAS CORRECT IN DECIDING 

WHICH OF THE DEFENDANTS WAS LIABLE TO APPELLANT. 

This is a suit to recover a broker's commission on sale of a build- 
ing located in the District of Columbia. The issues were tried before the 
District Court without a jury. In its opinion, the District Court found as 
a fact that the plaintiff, appellant here, was the procuring cause of the 
sale involved in this lawsuit, and concluded that the plaintiff has earned 


a commission on the sale of the property. 


In an action for a broker's commission on the sale of real property 
the question of whether a broker was the procuring cause of the sale is a 
question of fact, Zellan v. Winston, 108 A.2d 163, 164 (D.C. Mun. App. 
1954). A finding of fact that a broker was the procuring cause of a sale 


may not be upset unless there is no substantial evidence in the record to 


support it. Dawson v. Norris, 108 A.2d 538, 539 (D.C. Mun. App. 1954). 


In this case there was detailed evidence before the court concern- 
ing the activity of appellant Weinberg & Bush, Inc. in an effort to con- 
clude a sale of the property owned by appellee Parkwood, Inc., to appel- 
lees Lichtman and Ammerman. This evidence showed that not only had 
appellant Weinberg & Bush, Inc., ascertained that the property was for 
sale, but also approached its prospect, appellee Lichtman, with pertinent 
information regarding the profitable uses to which the property could be 
put, and further supplied its prospect with information about a lease of 
the property which would make it a more desirable acquisition by such 
prospect. On the basis of this evidence the District Court, sitting with- 
out a jury, concluded that appellant was the procuring cause of the sale 
of the property, notwithstanding evidence offered by the several defend- 
ants purporting to dispute the contention of appellant Weinberg & Bush, 
Inc., in this regard. 
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It is well settled in this jurisdiction that a finding of fact made by a 
trial court, in a case tried to the court, is not subject to review by the 
appellate courts. Shelley v. Westcott, 23 App. D.C. 135, 140 (1904); Neely 
Electric Construction & Supply Company v. Browning, 25 App. D.C. 84, 87 
(1905). In George v. Capital Traction Co., 54 App. D.C. 144, 147, 295 F. 
965 (1924), this court held: 

"The verdict of a jury and the decision of a judge who 

tries a case without a jury finally determine the facts, where 

the evidence is of such a character that intelligent persons may 

honestly differ as to what was actually proven. Murray v. 

Washington & Georgetown Railroad Co., 2 MacArthur 195, 

Pringle v. Guild, et al. (C.C.) 119 Fed. 962, 964, * * *". 

See also Dodson v. Dodson, U.S.C.A. (D.C.) No. 16,088, decided 
March 13, 1961. The same rule has been applied in recent cases decided 
by the Municipal Court of Appeals for the District of Columbia. In Royal 
Home Equipment Co., Inc. v. Lucian, 158 A.2d 327, 328 (D.C. Mun. App. 
1960), that court held: 

"It is not our duty to demonstrate the correctness of a 

finding by the trial court on an issue of fact. We may reverse 

only where such finding is plainly wrong or without evidence 

to support it." 

And, in Saunder v. Hall, 166 A.2d 492, 493 (D.C. Mun. App. 1960), 
the same court stated: 

"As we have stated before, the power of this court begins 

and ends with a determination as to whether there is substantial 

evidence, contradicted or uncontradicted, which will support the 

conclusion reached by the trier. When two or more inferences 

can reasonably be deduced from the facts, the reviewing court 

is without power to substitute its deductions for those of the 

trial court. This rule is as applicable in reviewing findings of 

a judge as it is in considering a jury's verdict." 

The finding of the District Court was based upon both the testamen- 
tary evidence of a number of witnesses as well as the writings introduced 
in evidence. It was on the basis of all of this evidence that the District 
Court reached its conclusion. Obviously, the District Court alone had the 


14 


opportunity to observe the witnesses, and to judge their credibility. 
Unless its findings were manifestly wrong, therefore, they may not be 
disturbed, Boteler v. Plugge, 57 App. D.C. 69, 17 F.2d 221, 222 (1927); 
Colby v. Riggs Nat. Bank, 69 App. D.C. 259, 92 F.2d 183, 195, 197 (1937); 
Moore v. Guy, 77 US. App. D.C. 379, 135 F.2d 476, 478 (1943); and it is 
no part of the functions of the Court of Appeals to judge of the credibility 
of witnesses, and to weigh the evidence. Blitz v. Hobbs, 160 A.2d 803 
(D.C. Mun. App. 1960). 


In Capital Apartment Corporation v. Vassos, 62 App. D.C. 136, 65 
F.2d 482, 483 (1933), this court said: 


And where a trial court renders no reason for its deci- 
sion, if the record reveals a ground on which the judgment can 
properly rest, it is the duty of the appellate court to affirm the 
judgment. Pennsylvania Railroad Co. v. Wabash St. L. &P.R. 
Co., 157 U.S. 225, 15 S. Ct. 576, 39 L.Ed. 682; Fourth National 
Bank v. Willingham (C.C.A.) 213 F.219; Evans v. Suess Orna- 
mental Glass Company (C.C.A.) 83 F. 706; Lewis-Hall Iron 
Works v. Blair, 57 App. D.C. 366, 23 F.2d 972; Howes v. 
District of Columbia, 2 App. D.C. 190. 


"And, as the trial court sat without a jury, and was thus 
required to weigh the evidence and decide the facts as well as 
the law, its decision thereon, after both hearing and seeing 
the witnesses, should not be disturbed by an appellate court 
which does neither, unless the judgment is manifestly wrong. 
Lawson v. U.S. Mining Co., 207 U.S. 17, 28 S. Ct. 15, 52 L.Ed. 
65; Butte & S. Copper Co. v. Clark-Montana Realty Co., 249 
US. 12, 39 S. Ct. 231, 63 L.Ed. 447; Shelley v. Westcott, 23 
App. D.C. 140; McLaren v. McLaren, 45 App. D.C. 238, 

1 A.LR. 1412; Ellison v. Splain, 49 App. D.C. 101, 261 F. 247; 
Castelman v. Avignone, 56 App. D.C. 253, 12 F.(2d) 326." 


It is the rule in reviewing cases tried to the court, that, where the 
judge of the trial court has heard the witnesses testify and has had the 
opportunity of judging their credibility, there is every presumption in 


favor of the correctness of his decision. Metropolitan Casualty Ins. Co. 
of New York v. Hoage, 63 App. D.C. 307, 72 F.2d 175, 176 (1934). See 


also, Washington Ry. & Electric Co. v. Stuart, 50 App. D.C. 74, 77, 267 
F. 632, cert. denied 254 U.S. 649, 41 S. Ct. 63, 63 L.Ed. 456 (1920); 
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Maiatico v. Holden, 81 U.S. App. D.C. 1, 153 F.2d 654 (1946). 


The finding of facts by a trial judge are never to be lightly disturbed. 
Penn Oil Co. v. Vacuum Oil Co., 60 App. D.C. 96, 48 F.2d 1008, 1010 (1931). 
The purpose of a finding of facts is to settle for the appellate court the con- 


flicts which are inevitable in litigation, and it is a well-settled and salutary 
rule that a finding based on conflicting testimony will be overridden only 

in the clearest case. Hearst Radio v. Good, 67 App. D.C. 250, 91 F.2d 555, 
556, (1937); Maiatico v. Holden, supra. ___ 


The rules for which appellant here contends are best set out in 
Remington Rand, Inc. v. Societe Internationale, 88 U.S. App. D.C. 275, 188 
F.2d 1011, 1013, cert. denied 342 U.S. 832, 72 S. Ct. 44, 96 L.Ed. 630, re- 
hearing denied 342 U.S. 889, 72 S. Ct. 172, 96 L.Ed. 667 (1951). This court 
said: 


"Remington Rand attacks the findings upon those crucial 
issues as clearly erroneous. We are asked to set them aside, 
and, in effect, to substitute opposing conclusions in support of 
a judgment favorable to Remington Rand. The evidence was 
of a varied nature, with many witnesses and documents. Much 
of this evidence, oral and written, bore upon the aforesaid 
issues. There were some conflicts. Credibility and accuracy 
had to be appraised; statements, writings, and actions had to 
be interpreted, all to the end that the true nature and purpose 
of Interhandel's declaration be justly determined. That was 
the vital question. It is beside the point that a reviewing court 
might draw opposite inferences favorable to the contentions of 
Remington Rand. That alone would not justify reversal of the 
present findings. United States v. National Ass'n of Real 
Estate Boards, 1950, 339 U.S. 485, 70 S. Ct. 711, 94 L.Ed. 
1007; United States v. Yellow Cab Co., 1949, 338 U.S. 338, 

341, 70 S. Ct. 177, 94 L.Ed. 150. Where a trial involves dis- 
puted factual issues a choice must always be made between 
opposing versions of the evidence. In this case the law im- 
posed that high duty and responsibility upon the presiding 
judge. His preferred opportunity for just appraisement of the 
witnesses and fair comparison and evaluation of the evidence 
is recognized in the law's command that 'Findings of fact shall 
not be set aside unless clearly erroneous, and due regard shall 
be given to the opportunity of the trial court to judge of the 
credibility of the witnesses.’ Fed. R. Civ. P. 52(a). We cannot 
say that the findings are clearly erroneous. We are not ‘left 


16 


with the definite and firm conviction that a mistake has been 

committed.’ United States v. U. S. Gypsum Co., 1948, 333 U.S. 

364, 394, 395, 68 S. Ct. 525, 542, 92 L.Ed. 746; Dollar v. 

Land, 1950, 87 U.S. App. D.C. 214, 184 F.2d 245, certiorari 

denied, 340 U.S. 884, 71S. Ct. 198. On the contrary, in our 

opinion the findings of the trial judge are abundantly supported 

by substantial evidence and should not be set aside." 

It follows from the foregoing that the finding of the District Court 
upon the voluminous, detailed, and somewhat conflicting evidence presented 
to it that the appellant Weinberg & Bush, Inc., was the procuring cause of 
the sale here involved, is a finding which cannot be reversed on this appeal. 
It must, therefore, follow that whether or not the District Court correctly 
determined who was liable to appellant for the commission which the court 
found that appellant had earned, appellant is entitled to a judgment for the 


full amount of its commission. 


CONCLUSION 


Under the rules of law set forth above, this case should be remanded 
to the court below for a determination of the joint and several liability of 
appellees Irving S. Lichtman and H. Max Ammerman to appellant. Further, 
if upon final determination of this cause, the Court should find that de- 
fendant Jerome S. Murray was authorized by appellee Parkwood, Inc., to 
employ appellant as sub-agent or broker, this conclusion requires that the 
Court enter judgment in favor of appellant against appellee Parkwood, Inc., 
as well as remanding the case for a determination of the joint liability of 
appellees Lichtman and Ammerman to appellant. 

Respectfully submitted, 


JAMES M. EARNEST 
1000 Woodward Building 


NATHANIEL GOLDBERG 
830 Woodward Building 


MARTIN KIRSCH 
830 Woodward Building 


JAMES D. NEWTON 
1000 Woodward Building 
Washington 5, D.C. 


Attorneys for Appellant. 
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STATEMENT 


On this appeal, Weinberg & Bush, Inc., the plaintiff below, seeks 
reversal of a judgment dismissing the complaint against the defendants 
Parkwood, Incorporated, Ammerman and Lichtman (J.A. 145, 146, 147). 
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The complaint against this appellee was dismissed at the close of trial 
(J.A. 133-134) and judgment directed against the defendant Murray (J.A. 
133-134, 146). The complaint against the defendants Lichtman and Am- 
merman had been dismissed at the opening of trial. (J.A. 39-40, 143-146). 


COUNTERSTATEMENT OF THE CASE 


By its complaint (J.A. 5-8), Weinberg & Bush, Inc., a real estate 
broker, demanded a $20,000 judgment against all the defendants, alleging 
that Parkwood, by Murray, had listed 1801 K Street, N.W., at a net sell- 
ing price of $775,000. The prospects pursued, it is then alleged, were 
the defendants Ammerman and Lichtman who were told that the property 
could be bought for $795,000, with $20,000 going to Weinberg & Bush as 
brokerage and the balance to Parkwood. Thereafter, says the plaintiff, 
Parkwood, Murray, Lichtman and Ammerman brought about a contract 
of sale of the property at $775,000, without provision for a commission 
to this complaining broker, Lichtman and Ammerman concurrently 
agreeing to assume responsibility for any commission payment which 
might be due. 


Midway between the time of institution of the action and trial, the 
plaintiff amended its complaint (J.A. 13-14), by adding a new claim 
against the defendant Murray alone, alleging that Murray had warranted 
his authority to list the property on behalf of Parkwood, that by reason 
of the absence of authority and Parkwood's disavowal of Murray's act, 
the plaintiff was damaged to the extent of the commission claimed, 
specifically, $20,000. 


At pre-trial, the plaintiff shifted its course a bit and added a charge 
against the defendants Lichtman and Ammermazn, of fraud and interference 
with contractual relations (J.A. 16), persistence in which (J.A. 21), brought 
about a dismissal of the complaint against those two defendants at the 
opening of the trial (J.A. 39-40). 
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With the dismissal of the complaint against Lichtman and Ammer- 
man, the action proceeded to trial, the Trial Judge summing up Park- 
wood's position as follows (J.A. 26): 


"* * * Your theory is that the plaintiff was not the pro- 
curing cause of the sale; and further you deny that the 
defendant Murray had any authority to employ a broker 
in behalf of Parkwood? 


"Mr. Dooley. I do, sir.” 


Such was the posture of the case when the first witness was called 
to the stand. 


On August 20, 1957, William Bush learned that Parkwood had 
purchased the Kedrick (J.A. 40). That day he tried to contact Victor 
J. Orsinger, Parkwood's president but was unable to do so and saw Mr. 
Dooley, testifying (J.A. 41): 


"T told Mr. Dooley that I was in there because I 
had heard that the property had been recently acquired . 
by them from the Phillips Properties, and I was inter- 
ested to find out whether they would consider selling 
the property. And he advised me at that time that he 
was one of the attorneys handling the settlement and 
the transaction, but that Mr. Orsinger - Victor Orsinger - 
was the president of the Parkwood Corporation, the ac- 
quiring corporation, and that he would tell him that I 
was in his office. And I left my card with him and told © 
him to get in touch with me." 


The next incident of any significance, according to his testimony, 
was a meeting on August 21, 1957, attended by Murray, Weinberg, Bush 
and three other individuals not involved in this litigation either as parties 


or witnesses (J.A. 44). At this meeting, Murray turned over to the plain- 
tiffs (1) a copy of Orsinger's contract with the previous owner, (2) an 
operating statement, (3) the rent roll and (4) a set of building plans 
(Plaintiff's Exhibits 4, 3, 2 and 5a - 5i, respectively). In the conversa- 
tion that followed, Murray is supposed to have told Bush that Parkwood 
wanted a net price of $775,000 for the property and that any commission 
for the brokers would have to come by way of excess over that net price 
(J.A. 50). 
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Later that day, Messrs. Bush and Weinberg called on Dr. Licht- 
man (J.A. 51) and Bush 
"* * * gave Dr. Lichtman all these papers — a copy 
of the operating statement, a complete breakdown, 
that was; and then another sheet which had on it the 
expiration dates of the leases and the names of each 


tenant for each office in the building, and the amount 
of rent which each one paid. 


"We also had this set of plans, which I have 
identified, which were given to me. 


"And those four items were left with Dr. Licht- 

man, after considerable discussion about the property." 

(J.A. 52) 

The line of testimony which follows (J.A. 53-59) evidences contacts 
between the plaintiff and Dr. Lichtman, and discussions between Murray 
and Bush relating to a three-year lease which Parkwood was negotiating, 
and eventually did conclude, with American Chemical Society. This 
lease the plaintiff learned of but played no part in negotiating. Of the 
Parkwood contract with Lichtman, Bush learned from Murray at the 
very end of September, Bush testifying (J.A. 58): 

"Mr. Murray told me that 'My boys' — and I 

asked him who 'my boys' were, and he said 'Your 

clients, Lichtman and Ammerman' — purchased the 

property at 1801 K Street on or about the 27th of 

September, 1957." 

Making out a case against Parkwood necessitated the establishment 
of a tie between Parkwood and Weinberg & Bush, Inc.; the theory of the 
case was that Murray was authorized by Parkwood to list the property for 
sale with the plaintiff and to impose the burden of a commission on Park- 
wood. As the Trial Judge found, Murray had never been given any such 
authority. 


That the plaintiff relied wholly on Murray's representations of 
authority, there can be no doukt. It is a matter of irrefutable inference 
from the following question propounded and responded to by Bush on 


cross-examination (J.A. 69): 
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"Q. Mr. Bush, did you ever meet Mr. Orsinger? . 
Have you ever met him? 
"A. Yes, I have met him. 
"Q. When, for the first time? 
"A. After this property had been sold." 


The vital fact that Parkwood knew nothing of the interest of Wein- 
berg & Bush and had never authorized the plaintiff to negotiate a sale, 
is settled, directly, by the testimony of this appellee's chief executive 
officer. Orsinger's first intimation of Lichtman's interest in the property 
was the signed offer to buy which Murray brought to him (J.A. 72-73; 
Plaintiff's Exhibit 6). The offer ran through a counter-proposal and 
ripened into a contract to sell and to buy only after a personal conference 
between the principals (J.A. 74-76) and no suggestion was ever made to 
Orsinger that the plaintiff or any other broker claimed to have anything 
at stake in the sale (id.). As Orsinger stated the case (J.A. 79, 80): 

"* * * If there was a broker in this town interested, 

it would have changed the whole picture." 

Arguendo, lack of knowledge of Murray's activities is enough to 
establish lack of authority inferentially, but the point is hammered home 
in the remaining segment of Orsinger's testimony (J.A. 80): 

"Q. Did you authorize Mr. Murray to list the 
property for sale through Weinberg & Bush? 
"A. Absolutely not. He had no such authority." 


Explanatory of Murray's relationship to Parkwood is the following 
testimony (J.A. 80, 81): 


"Q. I show you plaintiff's Exhibits 2 (Rent Roll) and 
3 (Statement of Operations), and I ask you to tell us if they 
came from the files of Parkwood. 


"A. Yes, sir, they did. They were prepared by 
auditors employed by us. 


"Q. And they had been turned over to Mr. Murray, 
had they not? 


"A. Yes, sir. 


6 


"Q. For what purpose ? 
"A. To set up the management of the building. 


"Q. Was that the function that he was supposed 
to take up? 


"A, That was the only function he had up there. 
"Q. To manage the building for Parkwood? 
"A. Yes, sir. 


"Q. Did you authorize Mr. Murray at any time, or 
at the time that these exhibits were turned over to Wein- 
berg & Bush, had he been authorized to turn those exhibits 
over? 


"A. Absolutely not, to no one. 


"Q. When, Mr. Orsinger, did you learn, for the first 
time that Weinberg & Bush, as brokers, had some interest 
or concern, or claimed that they had an interest, in the 
transaction involved in the contract of September 27, 1957? 


"A. Some days after that September 27th meeting.” 


If Murray's job involved more than management, his own testimony 
does not prove the fact for him (J.A. 92-96) and if his only hope of escape 
from judgment against him was proof of authorization to list the property 
with the plaintiff, even this, his testimony does not help him do. Aside 
from management, the only thing he was ever asked to do, he says, was 


"to contact Bill Bush to see what he had in mind." (J.A. 97) 


This request was made on the occasion of Mr. Bush's visit to Parkwood's 
office on August 20, 1957 (J.A. 41). 


This litigation is rooted in the events of the following day when 
Murray met with Messrs. Weinberg and Bush. Just what occurred is 
wrapped in the conflicting testimony of those witnesses, the plaintiff's 
proof representing an attempt to grind out a listing authorized by Park- 
wood and Murray's testimony directed towards a denial of any such 
authority, or, at least, towards shifting the responsibility for any com- 
mission to the buyers (J.A. 98-99). 
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In any event, the key question, from Parkwood's standpoint, was 


the question of authorization. To round out the negation of authorization, 
initially proven by Orsinger's testimony, Murray was asked point-blank, 
on cross-examination if Orsinger or Dooley knew of his appointment 
with Weinberg & Bush, for August 21, 1957, about the purpose of his 
custody of documents turned over to Weinberg & Bush and about the 

fact of Orsinger's knowledge of Murray's possession of the building 
plans. 


Presumably Murray gave answers which he felt would favor his 


defense but the Trial Judge could not be blamed for not believing him 
when it became known that he had given contrary answers on pre-trial 
deposition. The complete exchange follows (J.A. 107-109). 


"Q. Mr. Murray, I show you Plaintiffs Exhibits 2, 
3 and I thought I had 4 here. Mr. Murray, I show you 
Exhibits 2, 3 and 5, Plaintiff's Exhibits in evidence. 
Are those the documents that you had with you on the 
morning of the 21st of August, 1957, when you called 
at the office of Weinberg & Bush? 


"A. Yes, Iam sure they are. 


"Q. Mr. Murray, did Mr. Orsinger know that you 
had an appointment with Weinberg & Bush that morning? . 

"A, Yes. 

"Q. Are you certain of that, Mr. Murray? 


"A, Well, in the first place, he gave me the card | 
and asked me to contact him. Whether he knew I was at | 
Weinberg & Bush's office that specific morning, I will 
have to say yes. 


"Q. Did you give testimony on deposition in this 
case, Mr. Murray? 
"A. Yes. 


"Q. May I ask you if the following questions were 
asked, and did you make the following answers? At page 
6 of your deposition the following question was asked: 


"Did Mr. Orsinger know you had made 
that appointment ? 

‘Answer: No, he did not.' 
"Q. Do you recall that question and answer? 
"A. Yes, I do. 


"Q (Reading): 
"Did Mr. Dooley know you had made that appointment? 
*Answert No, he did not.' 
Do you recall that question? 
"A. Yes. 
"Q. Mr. Murray, in connection with the exhibits 
which I have just handed you, for what purpose had you 
received those exhibits? 


"A, Well, I had received these exhibits in June 
or July, along with the possibility of the sale of the 
property to Mr. Brody. And I had also received them 
with the idea of studying the property over for Mr. 
Orsinger, to advise him what to do with the building. 


"Q. But it was in connection with management 
that you had those ? 


"A. No, I will not say that. 


"Q. Do you recall this question and answer on 
deposition, referring to the statements which you had 
in your possession on the morning of the 21st? — 


‘For what purpose’ — 
‘THE COURT. On what page? 
"MR, DOOLEY. On page 9. I beg your pardon. 
"Q. (Reading :) 


"For what purpose did you obtain 
those statements? 


‘Answer: I was helping Mr. Orsinger 
in setting up the rental account of that build- 
ing for his office. I had that information and 
had auditors who had gotten information from 
Mrs. Byers.' 


‘Question: That was the only reason you 
had these statements? 


‘Answer: Yes.' 
"Do you recall — 


"A, Yes, I do; I recall that statement, yes, sir. 


"Q. Now do those statements made on deposition 
conflict in any way with your testimony given here? 


"A, I personally do not think they do. 


"Q. Do you wish to change any of the testimony 
you have given here? 


"A, What do you mean? 


"Q. On this point. 

"A, You mean change my testimony now ? 
"Q. Your testimony here. 

"A. No, I do not. 

"THE COURT. You do not what? 


“THE WITNESS. I do not wish to change my testi- 
mony that Iam giving now. 


"BY MR. DOOLEY: 


"Q. Where did you get the set of plans, Mr. Murray? 
Do you remember ? 


"A. I got them from Mrs. Byers. 
"Q. And who was she? 


"A, She was the general manager of Phillips Prop- 
erties, who owned the property. 


"Q, Did Mr. Orsinger or I know that you had that - 
set of plans? 


"A, Iam sure Mr. Orsinger did, yes. 


"Q. Mr. Murray, do you recall this question and 
this answer given on deposition at pages 9 and 10 of your 
deposition? — 


‘Question: Did Mr. Orsinger know or 
Mr. Dooley know you had such a set of plans? 


‘Answer: I don't think so, no. I had 
obtained them from operation of the building." 


"Do you recall that question and answer ? 
"A. Yes. 


"Q. Does it refresh your recollection that Mr. 
Orsinger — 


"A. That I think Mr. Orsinger — no, sir — knew © 
I had the plans. 


"Q. But on your deposition you said otherwise. 
"A, That is right." 


From the foregoing narrative of the evidence, the central fact, 
best stated in the words of the Trial Judge, inevitably emerges (J.A. 130): 
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 * * * while the defendant Murray hired the plaintiff 
as broker, Murray in fact had no authority to do so 
and had not been empowered by Parkwood to engage 
the plaintiff or anyone else for the purpose.” 


SUMMARY OF ARGUMENT 


The Trial Judge found in favor of the appellant and against the 
defendant Murray alone, on not only adequate but plain and convincing 
evidence. In consequence, and particularly since no attack is made 
against the finding, there can be no ground for reversal or for shifting 
the liability from Murray to the appellee, Parkwood. 


ARGUMENT 
I 


THE TRIAL COURT'S FINDING AND JUDGMENT IN FAVOR 
OF APPELLEE, PARKWOOD, WERE FREE OF ERROR 

The record before the Court on this appeal presents a case 
brought up from findings of a Trial Judge who had every justification 
for entering the judgment now under review. There is no need for 
reviewing the authorities set out at length in Point II of the Appellant's 
brief (pp. 13-15); in the main, the appellant relies on George v. Capital 
Traction Co., 54 App. D.C. 144, 295 F.965 (1924), Capital Apartment 
Corporation v. Vassos, 62 App. D.C. 136, 65 F.2d 482 (1933) and 


Remington Rand, Inc. v. Societe Internationale, 88 App. D.C. 275, 188 
F.2d 1011, cert. den. 342 U.S. 832, 72 S.Ct. 44, 96 L.Ed. 630. 


All these cases state in extenso the rule which has been compressed 
into half a sentence in Rule 52(a) of the Federal Rules of Civil Procedure: 


"Findings of fact shall not be set aside unless clearly 
erroneous * * *." 
With agreement on this point the only question remaining is the 
application of the law to the known facts. The Trial Judge exonerated 
this appellee on the following grounds (J.A. 130-133): 
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"Tt is well established that an agent — and there 
is no doubt, and the Court so finds, that Murray was 
an agent of Parkwood for some purposes (undoubtedly 
alluding to Orsinger's testimony that Murray's func- 
tion was a management function only) — may not hire 
a subagent without authority to do so. Thus it is stated 
in Restatement of the Law of Agency, second edition, _ 
sec. 458: 


'tThe authorized employment of a sub- 
servant or other subagent does not thereby 
subject the principal to contractual liability 
to the subagent * * *.'" 


The Restatement rule is the rule of this jurisdiction, set out in 


Rutledge, et al. v. United Services Life Ins. Co., 84 App. D.C. 61, 171 
F.2d 27. 


There, an insurance company employed a sales organization 
which defaulted on obligations to its salesmen and the salesmen sought 
compensation from the insurance company. This, they were denied on 


the ground that they were not the agents of the insurance company; 
rather were they the employees of the sales corporation. The govern- 
ing rule of the case is stated in the following language (84 App. D.C. 62): 
"A principal is commonly under no obligation to compen- 
sate his agent's agents unless his agent has, and also 
exercises, authority not merely to use their services in 


discharging his obligations to his principal but also to 
make them agents of his principal." 


The quotation is the identical quotation relied upon by the Trial Judge. 


The conclusion of the Court below that Parkwood was not liable 
to Weinberg & Bush for the actions of Jerome Murray, did not, of 
course, deny the appellant the fruits of the effort it claimed to deserve. 
By application of the well recognized doctrine of liability for breach of 
implied warranty of authority, Murray was charged with the obligation 
to pay compensation for the arrogation of authority he did not possess. 


The cases cited by the Trial Judge (J.A. 131-132) are clearly in 
point and need no review here; the rule of the cases has been summed 
up in the Restatement of Agency, 2d. Ed., Sec. 329: 
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“A person who purports to make a contract on behalf 

of another who has full capacity but whom he has no 

pover to bind, thereby becomes subject to liability 

to the other party thereto upon an implied warranty 

of authority, unless he has manifested that he does 

not make such warranty or the other party knows 

that the agent is not so authorized." 

In the Trial Court, clear findings have been made on evidence 
which not only justified them but dictated them. Even the appellant 
has argued that the findings must be sustained because they are, at the 
very least, not clearly erroneous. 


To sound findings, accepted rules of law have been invoked, 
clearly supporting the judgment dismissing the complaint against this 
appeliee. 


CONCLUSION 


The judgment in favor of appellee Parkwood, Incorporated, 
should be affirmed. 


Respectfully submitted, 


JOSEPH G. DOOLEY 
1604 K Street, N.W. 
Washington 6, D. C. 

Attorney for Appellee, 

Parkwood, Incorporated 
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ROBERT I, THIEL 


(i) 


STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellees, Ammerman and Lichtman, the 


questions are: 


1. Did the Court properly dismiss the complaint against the buyers, 
Lichtman and Ammerman, on the plaintiff broker's opening statement, 
seeking damages against them for "fraud and interference with contractual 
relations,” where the statement failed to allege that the buyers made any 
misrepresentation to the plaintiff or did anything that could have inter- 
fered with or defeated plaintiff's contractual rights, if any, against the 
seller? 


2. Ina broker's suit (a) against the seller for breach of contract 
to pay commission, (b) against the buyers for interference with the con- 
tractual relation, and (c) alternatively, against the seller's limited agent 
for breach of implied warranty of authority to hire the broker, has the 


broker any standing or grounds for appeal as against the buyers, where 
it has obtained a collectible judgment against the seller's limited agent 
on the basis of a finding which precludes any recovery against the buyers 
and where such judgment and finding remain undisturbed? 


3. In such a suit, will this Court reverse a dismissal of the com- 
plaint against the buyers, granted on plaintiff's opening statement, where 
the trial court subsequently found on substantial evidence that no broker- 
seller contract ever existed, thus establishing that even if the dismissal 
were premature or erroneous, any such error was cured and rendered 
harmless and not prejudicial? 


COUNTERSTATEMENT OF THE CASE . 
SUMMARY OF ARGUMENT 7 ; 


ARGUMENT . . s . . 


I. The Court Properly Dismissed the Complaint Against 
The Buyers on Plaintiff's Opening Statement 


Ul. Plaintiff's Claim Against Lichtman and Ammerman is 
Mutually Exclusive with its Claim Against Murray; 
Unless the Finding and Judgment Against Murray are 


Overturned, Appellant Has No Standing or Grounds for 


Appeal Against Lichtman and Ammerman. : 


Even Assuming, Arguendo, that the Trial Court Acted 
Prematurely or on an Erroneous Theory in Dismissing 
The Complaint Against the Buyers, Any Such Error 
Proved Harmless and in No Way Prejudicial . ‘ 


A. The Court Found that Plaintiff Broker had 
No Contract with the Seller; Plaintiff Could 


Have No Cause of Action Against the Buyers 
For Interfering with a non-existent Contractual 
Relation . E 7 . 


This Court Will Not Reverse for an Erroneous 
Ruling or Judgment, if it Proves Not to Have 
Been Prejudicial . : . : 


CONCLUSION 
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COUNTERSTATEMENT OF THE CASE 


This is an action by Weinberg & Bush, Inc., a real estate broker, 
to recover commissions or damages of $20,000 against Parkwood, Inc., 
the seller, and Lichtman and Ammerman, the buyers, and, alternatively, 
against Murray, a limited agent of the seller. 
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The property involved is the Kedrick Building, 1801 K Street, N.W., 
in the District of Columbia. 


Plaintiff claims that Murray, acting in behalf of the seller, listed 
the property with the broker and that the broker procured the sale. 
Plaintiff sued the seller for breach of alleged contract to pay commis- 
sion; it sued the buyers in tort for allegedly interfering with plaintiff's 
contract relations; it sued Murray, in the alternative, on the theory that, 
if Murray had no authority to list the property, he was liable in tort for 
breach of implied warranty of authority (J.A. 7, 14). 


On plaintiff's opening statement, the court dismissed the complaint 
against Ammerman and Lichtman (J.A. 39-40, 128, 145-146). In the 
opening statement and ensuing argument, plaintiff's counsel claimed 
that Ammerman and Lichtman were liable for "fraud and interference" 
with the alleged contractual relation between seller and broker (J.A. 20, 
21). 


For purposes of the motion by Ammerman and Lichtman to dis- 
miss the complaint against them, the court had to assume, as plaintiff 
claimed, that the buyers misrepresented that no broker was involved. 

In fact, the evidence did not substantiate the charges made against Am- 
merman and Lichtman.) The stipulation "net, no commission" was put 
in the contract, not by the buyers or even at their suggestion, but by the 
seller on its own initiative (Pl. Ex. 6, J.A. 140, 74, 77, 104). There was 
no evidence that the buyers represented to Parkwood that they would take 
care of the commission if any was due; Orsinger, president of Parkwood, 
denied that any such statement was made (J.A. 74, 75). He testified there 
was no representation or discussion concerning any broker's interest 
(J.A. 74). 


At the trial it developed that in April, 1957, when the property was 
owned by Phillips Properties, Inc., plaintiff, acting for the owner, con- 
ferred with Lichtman, and in June, 1957 Lichtman submitted to Phillips 
a written lease-purchase proposal, i.e., an offer to lease the land and 


1 These matters were fully explored at the trial. Lichtman appeared as a wit- 
ness, and Ammerman was equally available. 
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purchase only the building. This offer was made through plaintiff 
(J.A. 114-115, 119, 63). Unbeknownst to Lichtman and the broker, 
Phillips had already contracted in May, 1957 to sell the property to 
Parkwood (Pl. Ex. 4, J.A. 138, 91). Not until August 20, 1957 did Bush 
learn of this fact; and he learned it from Lichtman (J.A. 40, 63). 


Bush thereupon went to the Parkwood office to inquire whether 
Parkwood would consider selling its newly-acquired property on which 
settlement was still pending; he talked only to Mr. Dooley, who gave him 
a noncommittal response (J.A. 40-41, 94). 


The trial court found on disputed testimony that on the following 
day Murray, purporting to act as agent of Parkwood, hired the plaintiff 
to act as broker, but that Murray in fact had no authority to do so, and 
had not been empowered by Parkwood to engage the plaintiff or anyone 
else for the purpose (J.A. 130). 


Murray told plaintiff that Parkwood would sell at a net price of 
$775,000 (J.A. 50). Plaintiff added $20,000 as its commission and on 
August 21, 1957 offered the property to Lichtman at $795,000 (J.A. 50, 
63, 64, 123). Lichtman was himself a tenant in the building under a 
long-term lease (J.A. 94-95). On the basis of his information, including 
the operating data furnished by plaintiff, Lichtman stated that the price 
was too high; in fact, his interest was still limited to a lease-purchase 
(J.A. 69, 115, 118). 


Murray made direct contact with Lichtman (and his attorney, 
Ammerman) with regard to an outright purchase (J.A. 104, 125). Murray, 
an old friend and adviser of Orsinger, was supervising the management 
of the property for Parkwood without compensation (J.A. 75). He hada 
special interest, however, in having Parkwood sell the property; he wished 
to sell a piece of his own real estate (known as the Holmes Property) to 
Parkwood and believed his transaction would be facilitated if Parkwood 
could first sell the Kedrick. After Lichtman purchased the Kedrick, 
Murray did sell his Holmes Property to Parkwood for $1,300,000 (J.A. 

68, 75). 
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At the end of August, 1957, Murray informed Lichtman that 
negotiations had been started, looking to a lease of almost the entire 
Kedrick Building to the American Chemical Society for a three-year 
term, at a rent that would substantially increase the operating revenue 
of the property; and he brought representatives of the Chemical Society 
to Lichtman's office in the building (J.A. 100-102, 116, 124). This 
development altered Lichtman's calculations and he began to consider 
the feasibility and advisability of an outright purchase (J.A. 116-117). 
Negotiations thereafter were with Murray, who kept him posted on the 
progress of the Chemical Society lease negotiations (J.A. 124-125). 


As Bush admits, he learned of the Chemical Society negotiations 
only after they had been under way for some time (J.A. 56, 100). When 
Bush retailed this information and later developments to Lichtman, it 
added nothing, in Lichtman's view, to what he had already obtained first- 
hand from Murray (J.A. 116, 121). 


On September 25, 1957, when the Chemical Society negotiations 


neared consummation, Lichtman made a written offer to purchase the 


property for $775,000, "contingent upon purchaser's entering into lease 
with American Chemical Society" (Pl. Ex. 6, J.A. 139-140, 103, 122). 
The proposal, submitted through Murray, was on a standard printed form 
of sales contract, with provision for broker's commission to be paid by 
the seller. The spaces for the name of the broker and the amount of 
commission were left blank (Pl. Ex. 6, J.A. 139, 72, 104, 125). 


Parkwood submitted a counter-offer on the reverse side of the 
contract form, naming a higher price and stipulating "net, no commis- 
sion” (Pl. Ex. 6, J.A. 140, 73, 74, 76, 77, 104). Thus, it was the seller, 
not Lichtman, who introduced this stipulation. On September 27, 1957, 
the parties met and agreed on the price of $775,000 with other provisions 
(Pl. Ex. 6, J.A. 139-140, 73-74, 105). 


Orsinger, president of Parkwood, Inc., had no direct contact with 
Lichtman prior to September 27, when the contract was signed (J.A. 72, 
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125). He had no knowledge that plaintiff might claim a commission 
(J.A. 74). He testified that Murray had never mentioned that plaintiff 
had any interest in the matter (J.A. 79-80): 
"A, . . .He never brought it up to me. It would have been 
a red flag, had he, because the contract was silent. If 


there was a broker in this town interested, it would 
have changed the whole picture. 


"Q. I see. 
"A. But I was dealing with principals." 


At the conclusion of the trial the court found on all the evidence 
that plaintiff was the procuring cause of the sale, that Murray had no 
authority to hire the plaintiff as broker, that the seller was not liable 
because there was no contract between seller and broker, but that 


Murray was liable in tort for breach of implied warranty of authority 
(J.A. 127, 130, 132-133). 


Plaintiff's counsel stated to the court that plaintiff's claims 
against Parkwood and Murray were "mutually exclusive" and that it 
was immaterial whether plaintiff recovered judgment against. one or 
the other, because both were "equally responsible financially" (J.A. 
126-127). 


SUMMARY OF ARGUMENT 


1. The court properly dismissed the complaint against the buyers, 
Lichtman and Ammerman. Plaintiff's opening statement, charging "fraud 
and interference with the contractual relations" between seller and broker, 
alleged no misrepresentation to the plaintiff and alleged no act by the 
buyers that could interfere with or defeat the broker's alleged contractual 
rights against the seller. 


2. In view of the judgment against Murray, plaintiff is not aggrieved 
by, and has no standing or grounds to appeal from, the judgment in favor 
of the buyers. The claims against the buyers and Murray are mutually 
exclusive. Only if Murray had authority to engage the broker would 
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there have been any seller-broker contract as to which the buyers 
could have committed a tortious interference. The court found on sub- 
stantial evidence that Murray had no authority to engage the broker, 
that there was therefore no seller-broker contract, and that Murray 


alone was liable, in tort, for breach of implied warranty of authority. 


In the appeal by Murray, No. 16,148, the plaintiff defends its 
judgment against Murray. But it cannot uphold that judgment and still 
press for a mutually exclusive judgment against Lichtman and Ammer- 
man. Absent a disturbance of the finding and judgment against Murray, 
the appeal against Lichtman and Ammerman should be dismissed. 


3. Even assuming, arguendo, that the court acted prematurely 


or on an erroneous theory in dismissing the complaint against Lichtman 
and Ammerman, any such error proved harmless and not prejudicial. 
After hearing all the evidence, the court found that Murray had no 
authority to hire the plaintiff as broker, and that there was therefore 

no seller-broker contract. The plaintiff could have no cause of action 
against the buyers for interfering with a non-existent contractual re- 
lation. Thus, the error, if any, proved not to have been prejudicial. 
This Court will not reverse where an error, if any, has already been 
cured and rendered harmless. 


ARGUMENT 
I 


THE COURT PROPERLY DISMISSED THE COMPLAINT AGAINST 
THE BUYERS ON PLAINTIFF'S OPENING STATEMENT 

Plaintiff's opening statement alleged a good cause of action 
against Parkwood, the seller, by asserting that the broker had an 
authorized contract from Parkwood to sell the property for a net 
price of $775,000, that plaintiff interested Lichtman and Ammerman 
as prospective purchasers and that Parkwood breached its agreement 
with plaintiff by selling to Lichtman and Ammerman for $775,000, with- 
out providing for or paying a commission to the plaintiff (J.A. 20-24). 
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However, the opening statement failed to state a cause of action 


against the buyers. Plaintiff claimed damages from them for “fraud 
and interference with the contractual relations" (J.A. 21, 24).' But the 
more plaintiff's counsel was pressed to spell out such claims, the 
clearer it became that they were insufficient on their face. 


As to "fraud," the insufficiency of plaintiff's claim was obvious 
(J.A. 34): 


"THE COURT. * * * Now what is the fraud? 


"MR, EARNEST. I think that when they induced Park- 
wood to sign the contract saying that it was a net 
deal, by making the representation that they would 
take care of the commission if any be due, I think 
that that is legal fraud, sir. 


"THE COURT. Now just a moment. Let's get back to 
our principle of torts. A fraud, the word ‘fraud’, 
means a false misrepresentation, knowing it to be 
false and intending that the misrepresentation 
should be relied upon by the person to whom it is 
made, followed by reliance on that misrepresenta- 
tion by the person to whom it is made. Now then, 
the representation which you claim was false was 
that Ammerman said that 'If any commission is 
due, we shall pay it.' 


"MR. EARNEST. First they made the representation 
that this was a net deal. 


"THE COURT. Well what does that mean? 


"MR. EARNEST. It means there is no broker involved, 
sir, when they knew that that was wrong. We had 
been in it from its inception. We are the ones who 
engendered all this interest in Lichtman and Am- 
merman to buy. And they make the representation 
that no broker is involved, and they write that into 
the contract, knowing that to be wrong. 


"I submit that that is legal fraud." 


In dismissing the "fraud" claim against Lichtman and Ammerman, 
the court ruled (J.A. 39-40): 
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"* * * if any such misrepresentation was made, 
and if it was false, and if there was fraud, then 
the fraud was committed against Parkwood and 
not against the plaintiff, because Parkwood by 
means of misrepresentation was induced to sell 
this property to Lichtman and Ammerman at a 
smalier price than they had contemplated. Con- 
sequently on these facts the plaintiff has no cause 
of action as against the defendants Lichtman and 
Ammerman, and for these reasons the complaint 
will be dismissed at this time as against the de- 
fendants Lichtman and Ammerman.” 


Again, at the conclusion of the case the court reiterated 
(J.A. 128): 


"* * * If as was claimed, Lichtman and Ammer- 
man erroneously represented to Parkwood that 
they had not been induced to buy the property as 
a result of the plaintiff's efforts, and that there- 
fore the plaintiff had earned no commission, and 
none was payable to anybody, no cause of action 
would accrue against them in behalf of the plaintiff. 
If anyone had a right to complain as against Licht- 
man and Ammerman under those circumstances, it 
was Parkwood, Incorporated, because it is said to 
have sold the building at a reduced price in reliance 
on the misrepresentation.” 


The soundness of the court's ruling on this point cannot be disputed. 
It is based on the most elementary law of fraud. For example, United 
States v. Kiefer, 97 U.S. App. D.C. 101, 102, 228 F.2d 448, 449 (1955); 
Baker v. Baker, 54 App. D.C. 214, 217, 296 Fed. 961 (1924). In fact, 
appellant's brief has abandoned any claim of fraud as a separate ground 
of recovery apart from the alleged interference with contract rights. 


As to the claim of "interference," the court elicited the following 
particulars (J.A. 32): 


"THE COURT. Your contention is that the interference 
with a contractual relationship between the plain- 
tiff and’ Parkwood consisted of a representation 
from the purchasers to Parkwood that nobody pro- 
cured them to buy the property ? 
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"MR. EARNEST. That is right. 


"THE COURT. That nobody procured them to buy the 
property, and that therefore there was no commis- 
sion due, and that therefore the vendor could afford 
to sell at a lower price? 


"MR. EARNEST. That is right, by reducing the price 
$20,000 — and that is what they did." 


The court dismissed the claim of interference, ruling that 
(J.A. 39): 


''* * * That circumstance does not interfere with 
the contractual relation of the plaintiff with Park- 
wood, because, if in fact the plaintiff was the pro- 
curing cause of the sale, Parkwood would still be 
liable for the commission." 


At the close of the trial, the court again succinctly explained 
(J.A. 128): 


''* * * The court held that on the facts as claimed 
there was no interference on the part of Lichtman 
and Ammerman with the plaintiff's right to recover 
a commission from the owner of the property, if 
the plaintiff was otherwise entitled to do so, because’ 
nothing that Lichtman and Ammerman did could 
have defeated the plaintiff's rights as against the 
owner.” 


It has long been settled in the District of Columbia that, if an 
owner engages a broker and thereafter sells directly to a buyer pro- 


cured by the broker, the owner is liable for a commission, even though he is 


ignorant of the broker's procurement and even though he sells at a 

price lower than that which he authorized the broker to quote. Bryan 

v. Abert, 3 App. D.C. 180 (1894). Thus, in this District the broker has 
ample remedy against the seller, regardless of the buyer's conduct, 

and the court below was entirely right in holding that nothing the buyers 
are alleged to have done could have interfered with or defeated plaintiff's 
alleged contractual rights against the seller. 
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Where the broker is not deprived of his remedy against the 
seller, he has no cause of action against the buyer for tortious inter- 
ference. McAusian & Nutting, Inc. v. Futurity Thread Co., 254 Mass. 
216, 150 N.E. 96 (1926); Backman v. Giuliano, 331 Mass. 231, 118 N.E. 
2d 78 (1954); Ringler v. Ruby, 117 Ore. 445, 244 Pac. 509, 46 A.L.R. 
245 (1926); Sharp v. Keaton, 117 Okla. 131, 245 Pac. 852 (1926); Hoffman 
v. Johnston, 68 Ohio App. 19, 36 N.E. 2d 184 (1941); Shapiro v. Green- 


wich Sav. Bank, 266 App. Div. 359, 42 N.Y.S. 2d 316 (1st Dept., 1943). 


In the McAuslan case, the complaint alleged that the buyer, pro- 
cured by the broker, sent an intermediary who misrepresented to the 
seller that no broker was involved, and thus purchased at a price re- 
duced by the amount of the commission. The court held that a demurrer 
by the buyer was properly sustained, because the buyer was not liable 
for interference. The court stated: 

"If it should appear that its employment as a broker 
continued and that its efforts were the efficient 
cause of the sale, it has not been deprived of its 
commission, but is entitled to it." 

The cases on which appellant's brief principally relies are not in 
point. Risser v. Hirshhorn, 199 F.2d 917 (C.A. 2d, 1952), depended on 
the special law of New York in regard to brokers' rights. As noted in 
that decision, the New York rule gives a broker no rights against the 
seller, unless the seller knows or has reason to know that the broker 
was the procuring cause. Moreover, the court held that the broker's 
claims against seller and buyer were mutually exclusive and that the 
buyer would be liable only if the seller should be found not liable.? 


Hornstein v. Podwitz, 254 N.Y. 443, 173 N.E. 674 (1930), involved 
a conspiracy between seller and buyer to deprive the broker of his 


2 It may be noted that at the conclusion of his opening statement, plaintiff's 
counsel stated his claims against the seller, the buyers and Murray, all in the 
alternative (J.A. 24). 
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commission.? 


In the case at bar, the plaintiff expressly abandoned 

any conspiracy charge at pre-trial (J.A. 17). Moreover, in Hornstein 
the seller was found to be insolvent, and a later New York decision 
limits its holding to those facts. Simon v. Noma Electric Corp., 293 
N.Y. 171, 56 N.E. 2d 537, 539 (1944); cf., Nirenstein v. George A. 
Horvath, Inc., 286 App. Div. 409, 143 N.Y.S. 2d 833, 841 (2d Dept., 1955). 
In the case at bar, the plaintiff made no claim that the seller was not 
able to respond to a judgment. In fact, the plaintiff later conceded that 


the seller is financially responsible (J.A. 127). 


Horn v. Seth, 201 Md. 589, 95 A.2d 312 (1953), was a suit, not 
against the buyer, but against another broker. The court felt the plain- 
tiff should not be required to sue the sellers, because "they might 
resist the payment of commissions to two brokers. . ."" The court 
divided 3 to 2, with a vigorous dissent by Chief Judge Sobeloff. 


Phillips & Benjamin Co., Inc. v. Ratner, 206 F.2d 372, 376 (C.A. 
2d, 1953) did not involve a broker. It held merely that a parent corpora- 


tion which instructed its subsidiary not to pay a balance due to a creditor 
was liable in tort to the creditor for inducing breach of contract; and 
that the creditor was not required to proceed directly against the sub- 
sidiary. 


George H. Beckman, Inc. v. Charles H, Reid & Sons, Inc., 44 N.J. 
Super. 159, 130 A.2d 48 (1957), depended on a New Jersey statute under 
which the seller could escape liability for a commission where the listing 
was oral. The court accorded the broker relief against the buyer only 
after dismissal of the broker's suit against the co-defendant seller. 


In the District of Columbia a broker is protected by a liberal 
rule with respect to procuring cause. He has ample remedy against 
the seller, by virtue of Bryan v. Abert, supra, and other cases. Es- 
pecially in these circumstances, the rule that a buyer cannot be held 


$ Ordinarily, only where seller and buyer are charged with conspiracy can 
both be sued. Anno., 146 A.L.R. 1417, 1418. 
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liable for interference, unless he has deprived the broker of his 
remedy against the seller, is eminently sound. The dismissal of 

the complaint against Lichtman and Ammerman was in proper accord- 
ance with the rule. 


0 


PLAINTIFF'S CLAIM AGAINST LICHTMAN AND AMMERMAN IS 

MUTUALLY EXCLUSIVE WITH ITS CLAIM AGAINST MURRAY; UN- 

LESS THE FINDING AND JUDGMENT AGAINST MURRAY ARE 

OVERTURNED, APPELLANT HAS NO STANDING OR GROUNDS 

FOR APPEAL AGAINST LICHTMAN AND AMMERMAN 

At the trial, plaintiff's attorney conceded that its claims against 
defendant selier and defendant Murray are "mutually exclusive" (J.A. 
126; see also, J.A. 20, 24). If Murray had authority from the seller 
to engage the broker, the seller could be liable for breach of contract, 
but Murray could not then be liable for misrepresenting his authority. 
Conversely, if Murray had no authority, the seller could not be liable 
for breach of contract, but Murray could be liable for misrepresenting 
his authority. 


Similarly, the plaintiff's claims against defendant buyers and 
defendant Murray are mutually exclusive. Only if Murray had authority 
to engage the broker was there any seller-broker contract with which 
the buyers could have interfered. Just as an authorized contract was 
a prime condition of any claim against the seller, so also it was a prime 
condition of any claim against the buyers. See cases cited in Point 
I-A, infra. 


The trial court found on substantial evidence that Murray had 
no authority to engage the broker (J.A. 80-81, 130, 132-133). Accord- 


ingly, the court granted judgment against Murray alone, for misrepresenting 
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his authority, and dismissed the complaint against the seller (J.A. 
133, 145-146). 


At the trial, plaintiff's attorney pressed all of his "alternative" 
theories, but recognized that he might sometime have to make an 
election (J.A. 20, 24). He also made it plain that plaintiff would be 
satisfied with a judgment against Murray alone (J.A. 126-127). 


Plaintiff now has a judgment against Murray, but nevertheless 
appeals from the judgment in favor of the buyers. With no ifs, ands 
or buts, the appellant's brief demands that the case (No. 16,147) be 
remanded to the court below for a new trial to determine the liability 
of Lichtman and Ammerman (Appellant's Brief, 16). 


The broker cannot have his cake and eat it too. The time for 
the plaintiff to make its election has now arrived. The broker cannot 
cling to its judgment against Murray and still press for a mutually 


exclusive judgment against Lichtman and Ammerman. 


In the appeal by Murray (Case No. 16,148, consolidated herewith 
for limited purposes), the broker has filed a brief defending its judg- 
ment against Murray. While that judgment stands, and while the find- 
ing on which it is based remains undisturbed — that there was no seller- 
broker contract with which the buyers could have interfered — the broker 
cannot be aggrieved by the judgment in favor of Lichtman and Ammerman; 
and the broker has no standing or grounds to appeal therefrom. United 
States v. Adamant Co., 197 F.2d 1(C.A. 9, 1952); In re Schwartz, 89 F.2d 
172 (C.A. 2, 1937); Lindheimer v. Dlinois Bell Telephone Co., 292 U.S. 
151, 176 (1934); and see Anno., 69 A.L.R. 2d 701; cf., Simon v. Noma 


Electric Corp., 293 N.Y. 171, 56 N.E. 2d 537, 539-540 (1944). 
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EVEN ASSUMING, ARGUENDO, THAT THE TRIAL COURT 

ACTED PREMATURELY OR ON AN ERRONEOUS THEORY 

IN DISMISSING THE COMPLAINT AGAINST THE BUYERS, 

ANY SUCH ERROR PROVED HARMLESS AND IN NO WAY 
PREJUDICIAL 


A. The Court Found that Plaintiff Broker Had No Contract with 
The Seller; Plaintiff could have no cause of Action Against 
The Buyers for Interfering with a Non-Existent Contractual 
Relation. 


Even if it were assumed, arguendo, that the court below acted pre- 


maturely or on an erroneous theory in dismissing the complaint against 
Lichtman and Ammerman on the plaintiff's opening statement, the subse- 
quent trial and factual determination established that any such error was 
harmless and in no way prejudicial. 


On all the evidence, some disputed, the trial court found that the 
seller "did not hire the plaintiff or authorize defendant Murray or anyone 
else to do so" (J.A. 130, 132-133). Thus, there was no contract or con- 
tractual relation whatever between broker and seller, and the court held 
the seller was not liable to the broker (J.A. 132-133). Murray was held 
liable, not in contract but in tort, for breach of implied warranty of 
authority (J.A. 133). 


Since plaintiff had no contractual relation with the seller, the defend- 
ant buyers could not conceivably be liable for interfering with any such 
relation. As appellant's brief concedes, the essential elements in an 
action for tortious interference include, first of all, ''an existing legal 
contract or contractual rights" (Appellant's Brief, 7). It is elementary 
that no defendant may be held liable for interfering with a non-existent 
contractual relation. Rosenkoff v. Finkelstein, 90 U.S. App. D.C. 263, 

195 F.2d 203 (1952); Rosenkoff v. Mariani, 93 U.S. App. D.C. 111, 207 
F.2d 449 (1953); Franhan Distributors, Inc. v. New York World's Fair 


oe 


1939, Inc., 124 F.2d 82 (C.A. 2, 1941); Bailey v. Banister, 200 F.2d 683 
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(C.A. 10, 1952); R. J. Caldwell Co., Inc. v. Fisk Rubber Co., 62 F.2d 475 


john flthn dh Eocene litt cartes 
(C.A. 1, 1933); Israel v. Wood Dolson Co., Inc., 1 N.Y. 2d 116, 134 N.E. 
2d 97 (1956); Case v. Kadota Fig Assn., 35 Cal. 2d 596, 220 P.2d 912, 


916 (1950); Anno., 84 A.L.R. 43, 47; Anno., 26 A.L.R. 2d 1227, 1241. 


In the first Rosenkoff case, supra, where defendant seller sold 


land to defendant buyer in disregard of plaintiff's prior option to pur- 


chase the land, the option was found to be oral and unenforceable under 
the Statute of Frauds. This Court held (90 U.S. App. D.C., at 264): 
"Since appellant had no contract with appellees or 

with the purchaser there has been no interference with 

contract rights." 

After a second suit, brought against the buyer separately, this Court 
again held (93 U.S. App. D.C., at 111): 
"Since there was no contract, the question whether liability 

is incurred by inducing breach of a contract that fails to 

comply with the Statute of Frauds does not arise." 

In the Franhan case, supra, which was strikingly analogous to the 
case at bar, the plaintiff, claiming to have had a contract for a conces- 
sion at the World's Fair, sued the Fair for breach of contract and also 
sued Swift & Co., which got the concession, for unlawful interference 
with its contract rights. The lower court found that the Fair agents who 
dealt with plaintiff had no authority to engage a concessionaire, just as 
here the court found that Murray had no authority to engage a broker. 
The Court of Appeals for the Second Circuit held at page 86: 

"No contract with the Fair having been proved, the 

plaintiff failed to prove any cause of action alleged against 

either defendant." 

In the Bailey case, supra, where a contract for the purchase of 
Indian lands required the approval of the Secretary of the Interior, a 
suit for unlawful interference was dismissed, when it appeared that the 
Secretary's approval had not been obtained. On appeal, the Court of 
Appeals for the Tenth Circuit held at page 685: 
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"The right to recover for the unlawful interference 

with the performance of a contract presupposes the exist- 

ence of a valid enforceable contract.” 

The first requirement of any claim for tortious interference with 
a contract is succinctly stated in 26 A.L.R. 2d 1227, at p. 1241: 

"The existence of a contact is, of course, a prime 
condition of liability." 

In the present case, as shown above, this prime condition of lia- 
bility proved to be lacking. Accordingly, even if it were to be assumed, 
arguendo, that the court acted on an erroneous theory in dismissing 
the complaint against the buyers, any such error proved. harmless and 
in no way prejudicial to the plaintiff. 


On the question whether the dismissal against Lichtman and 
Ammerman constituted reversible error, none of the brokerage cases 
cited in appellant's brief (pp. 9-11) is in point. They differ basically 
from the case at bar, in that they each involved a valid and enforceable 
contract between broker and seller. 


B. This Court Will Not Reverse For an Erroneous Ruling or 
Judgment, if it Proves Not to Have Been Prejudicial. 

As noted above, the trial court found at the close of all the evidence 
that Murray had no authority to engage plaintiff broker in behalf of the 
seller. The only persons who had direct knowledge of Murray's authority 
were Murray himself and Orsinger, president of the seller corporation.* 
They both testified at length. Orsinger testified emphatically that Murray 
had no authority to engage a broker (J.A. 80-81). To the extent that Mur- 
ray's testimony conflicted with Orsinger's on this point, it was rejected 
(J.A. 107-109, 113-114, 130, 132-133). 


The trial court's finding that defendant seller "did not hire the 
plaintiff or authorize defendant Murray or anyone else to do so" was 


4 If Lichtman or Ammerman conceivably had any collateral information on this 
question, plaintiff had ample opportunity to elicit it on their depositions and at trial. 
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thus abundantly supported by the evidence. In these circumstances, as 
appellant's brief concedes (pp. 13-15), it is elementary that the trial 
court's finding will not be disturbed. Shelly v. Wescott, 23 App. D.C. 
135 (1904); Colby v. Riggs Nat. Bank, 67 App. D.C. 259, 92 F.2d 183 
(1937); Remington Rand, Inc. v. Societe Internationale, 88 U.S, App. D.C. 
275, 188 F.2d 1011, cert. den., 342 U.S. 832, rehearing den., 342 U.S. 
889 (1951). 


Thus, the trial and determination that no broker-seller contract 
ever existed established that plaintiff could never have had a cause of 
action against the buyers for tortious interference, and therefore, the 
dismissal of the claim against them, even if erroneous, was not prejudi- 
cial. 


It is clear that an erroneous ruling or judgment will not be dis- 


turbed, if the error is cured or rendered harmless by subsequent 
developments at trial. Keyes v. Madsen, 86 U.S. App. D.C. 24, 179 F.2d 
40 (1949); Hudson v. Lazarus, 95 U.S. App. D.C. 16, 217 F.2d 344 (1954). 


In the Keyes case, supra, involving a statutory condemnation of 
plaintiff's houses as unsanitary, the pre-trial judge struck plaintiff's con- 
tention that the statute was being unconstitutionally applied. The ruling 
in effect "sustained a demurrer" to plaintiff's contention. This Court 
held that the pre-trial ruling, although erroneous, was cured and rendered 
harmless by the subsequent trial and determination that the houses were 
unsanitary. This Court stated, at p. 26: 

"In our view, the error in the pretrial order to 

which we have referred was immaterial because the trial 

court's emphatic decision of the factual issue against the 

appellant was supported by substantial evidence." 

Similarly here, even if it were error to dismiss the complaint against 
Lichtman and Ammerman at the outset of the trial, the error "was im- 
material because the trial court's emphatic decision of the factual issue 
against the appellant was supported by substantial evidence." 
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In Hudson v. Lazarus, supra, a personal injury action, the trial 
court directed a verdict in favor of defendant Juster, the car owner, 
before he gave any testimony on the question whether the driver, Harris, 
was driving with Juster's consent. This Court held that, although the 
directed verdict may have been premature (because Juster might have 
testified that he had overheard a significant conversation between Harris 
and one Sorentino), the error, if any, was cured and rendered harmless 
by Juster’s subsequent testimony that he did not overhear the conversa- 
tion. This Court stated at page 18, footnote 2: 

‘When the court directed the verdict Calvin Juster had 

not yet testified. Until he testified, there was no posi- 

tive proof that he did not overhear the conversation be- 

tween Harris and Sorentino. But we need not consider 

whether it was error to direct a verdict in the absence 

of such testimony. The error, if any, became harmless 


when Calvin Juster testified, for the Justers were then, 
if not before, entitled to a directed verdict." 


Similarly, here, the Court "need not consider" whether it was premature 


or erroneous to dismiss the complaint against Lichtman and Ammerman 
at the outset of the trial, because "the error, if any, became harmless" 
when the court on all the evidence found there was no contract or con- 
tractual relation as to which these defendants could have committed any 
interference. 


Thus, even if there were error in the early adjudication in favor of 
Lichtman and Ammerman, it was absolved by the actual trial of the basic 
contract issue and by.the: determination thereof against the plaintiff. This 
Court. does not reverse a case to cure an alleged error that has already 
been cured. 


CONCLUSION 


The Court should determine Murray's appeal in No. 16,148 before 


considering the broker's appeal here in No. 16,147. The broker's appeal 
against Lichtman and Ammerman (No. 16,147) should be dismissed, or 
the judgment in favor of Lichtman and Ammerman should be affirmed. 
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